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Senate bill No. 383, A bill to be entitled 
"An Act to amend Chapter 34 of the 
l:ipecial Laws of the Regular Session of 
the Thirty·second Legislature, being 'An 
Act to Rmend Chapter 80, Special Laws 
passed by the Regular Session of the 
Thirtieth Legislature of the State of 
Texas,' approved April 15, 1907, and 
de('laring an emergency," 

And find the same correctly engrossed. 
BRELSFORD, Chairman. 

Committee Room, 
Austin, Tcxas, ~larch 3~ 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: Your Committee on Engrossed 

Bills ha,·e carefullv examined and com-
pared · 

Senate bill No. 249, A bill to be entitled 
"An Act granting to the Guadalupe Wa
ter Power Company, now proposing to 
construct five ( 5) dams across the 
Guadalupe river, in Guadalupe county, 
Texas, and declaring an emergency," 

And find the same correctly engrossed. 
BRELSFORD, Chairman. 

PETITIONS AND ;\lEMORIALS. 

B:r Senator ~lcNealus: 
Memorial signed numerously by the 

citizens of Gilmer. Texas, setting forth 
the need of an orphan asylum for colored 
children and requesting the Legislature 
to create same by proper enactment and 
establish the institution at Gilmer. 

BY Senators \\1arren, Greer, Darwin, 
Breisford, Vaughan, Cowell, Nugent, 
Collins, Conner and Taylor: 

Numerous petitions and telegrams 
signed numerously by citize-ns of Texas 
endorsing the Katy consolidation bill 
and asking that same he passed over 
Governor's veto. 

By Senators Bailey and Real: 
Numerous petitions from Houston and 

Galveston requesting enactment of House 
bill No. 162 or Senate bill by Real and 
others transferring the custody of the 
Alamo property to the Daughters of the 
Republic of Texas. 

By Lieutenant Governor Mayes: 
Telegram from B. Youngblood stating 

that Congress had finally consigned Ft. 
Brown to Texas, and that it was "up, 
to Texas to sav whethtr or not money 
will be appropriated for an experimental 
station there. 

By Senator Hudspeth: 
Petition signed numerously by mem· 

bers of Texas Historical Landmarks Aa· 
sociation, asking that the old main build· 
ing of the Alamo fort be restored a.nd 
that competent custodians be placed in 
charge and under tbe supervision of the 
State. 

By Lieutenant Governor Mayes: 
Copy of resolutions passed by Tom 

Green county Lodge No. 159, F. E. & 
C. U. endorsing the petitioning of the 
Legislature to vote liberal appropriations 
to the Agricultural and Mechanical Col· 
lege; also statement to the effect that 
2,963 citizens of various Texas com
munities bad signed petitions requesting 
such appropriations, said statement be· 
ing signed by officers of Tom Green 
County Union. 

THlRTY·EIGHTH DAY. 

Senate Chamber, 
Austin, Texas, 

Tuesday, March 4, 1913. 

The Senate met pursuant to adjourn· 
ment and was called to order by Lieuten
ant Governor Will H. Mayes. 

Roll call, a quorum being present, tlw 
following Senators answering to their 
names: 

Astin. 
Bailey. 
Brelsford. 
Carter. 
Collins. 
Conner. 
Cowell. 
Darwin. 
Gibson. 
Greer. 
Hudspeth. 
Johll<!on. 
Kauffman. 
Lattimore. 
McGregor. 
McNealus. 

Morrow. 
Murray. 
Nugent. 
Paulus. 
Real. 
Taylor. 
Terrell. 
Townsend. 
Vougba.n. 
Warren. 
Watson. 
Weinert. 
Westbrook. 
Wiley. 
Willacy. 

Prayer by the Chaplain, Rev. H. M. 
Sears. 

Pending further reading of the Journal 
of yesterdlly, on motion of Senator Dar· 
win, the same was dispensed with. 

EXCUSED. 

On account of important business: 
Senator ){auffman, for non·attendanre 
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on yesterday, on motion ot Senator Lat· 
timore. 

Senator McGregor, for non·attend· 
nnce on yesterday, on motion of Senator 
Vaughan. 

BILLS AND RESOLUTIONS. 

By Senator Johnson: 
Senate bill No. 404, A bill to be entitled 

"An Art to provide for a high school 
to be loc~ted at Hale Center, in Hale 
county, Texas, and giving its bound· 
aries and defining the duties and priv
ileges of same, and giving authority to 
levy taxes to maintain said high school, 
and declaring an emergency." 

Read first time and referred to Com· 
mittec on Edurational Affairs. 

By Senator Nugent: 
Senate bill No. 405, A bill to be entitlen 

"An Act to amend Article 2425 of Title 
44, Chapter I, of the Revised Civil 
Statutes of 1911, adopted by the Thirty
~econd Legislature, providing that drain
oge and levy bonds issued under the 
provisions of law may be deposited with 
State depositories on equal dignity with 
Cnited States. State, county, indepe,nd· 
(•nt school district and municipal bonds, 
ns now provided in said Title 44, Chap· 
ter 1; repealing all laws in conflict 
herewith, and declaring an emergency." 

Read first time and referred to Com· 
mittce on State Affairs. 

SIMPLE RESOLUTION. 

By Senator Townsend: 

FIRST HOUSE MESSAGE. 

Hall of the House of Representatives, 
Austin, Texas, :March 4, 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: I am directed by the House to 

inform the Senate that House bill No. 29 
],as been delivered to the Secretary of 
State, and I herewith hand you dupli· 
ca te receipt for same. 

Respectfully, 
W. R. LONG, 

Chief Clerk, House of Representatives. 

Department of State, 
Austin, Texas, 1\-Iarch 4, HH3. 

Received of W. R. Long, Chief Clerk 
of the House of Representatives of the 
7hirty·third Legislature, House bill No. 
20, being an act authorizing the con
solidation of the 1\fissouri, Kansas & 
T.xas Railway Company of Texas with 
ether lines named in said bill. 

JOHN L. WORTHAM, 
•Secret>try of State. 

HOUSE BILL NO. 162. 

(Pending Business.) 

The Chair laid before the Senate. as 
the pending business, House bill No. 162, 
the same being what is known as the 
Alamo bill. 

Aetion recurred on the pending 
amendment by Senator Hudspeth (see 
proceedings of yesterday for the amend
ment). 

Whereas, The Attorney General, Hon. Senator Nugent offered the following 
B. F. Looney, in compliance with a re· substitute for the amendment: 
quest of the Senate, heret~f~re made ot Amend the bill by striking out Ar· 
him, has rendered an opm10n to this ticle 6394 and substituting in lieu 
body, bearing upon the proposed con· thereof the followi11g: 
•olidation bill• of the. St. Louis South· I Article 6394. The part of the Alamo 
western Ra1lway Company of Texas, Mission property purchased by tl1e State 
which said opinion is now in the hands adjoining the building known as the 
of the presiding officer of this body; Alamo church or chapel, together with 
1herefore, be it . the Alamo church or chapel shall be in 

Resolved by the 'Senate, That said the custodv of a commission to be com· 
opinion be and the same is hereby di· posed of five persons to be hereafter 
1ected to be printed in the Journal, known as the "Alamo Commission," and 
without first having same read, for t'he which commission shall be romposed of 
information of the Senate, and to there· the Governor, the Attorney G<'neral. and 
by provide a permanent record of same. the Superintendent of Public Buildings 

The resolution was read and adopted. and Grounds, and in addition thereto 

I 
two ladies to be selected as hereinafter 

(See Appendix for the opinion of At· provided. 
torney General referred to.) The Governor, Attorney General and 

Morning call concluded. Superintendent of Public Buildings and 
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Grounds shall by a majority of said 
members select one lady who shall be a 
member of the patriotic orgo~.nization 
known as the De Zavalla Chapter 
Daughters of the Republic, and one lady 
who shall be a member of the patriotic 
organization known as the Daughters 
of the Republic of Texas, which two 
Indies, together with the said three 
other members hereinbefore provided for 
shall constitute said Alamo Commission. 
The term of office of the two lady mem· 
bers of said commission shall ·be two 
years, beginning on the day this law 
goes into effect; provided, that one of 
the lady members first chosen shall serve 
only one year, and that the first two 
chosen shall draw for the short and 
long term, and that thereafter one lady 
member shall be chosen each year. 

Said Alamo Mission and church or 
chapel property, together with the for
mer Hugo-Schmeltzer property now 
owned by the State, shall be restored, 
and thereafter preserved and maintained 
as nearly as it may be possible to do so, 
to its condition and appearance at the 
time of the massacre of the Texans in 
what is known as "The Battle of the 
Alamo." 

The work of restoring and preserving 
•aid property shall be under the im
mediate direction, management, super
vision and control of the three members 
of said commission composed of the Su
perintendent of Public Grounds and the 
two lady members hereinbefore provided 
for, a majority of said three members 
to gQVern in the direction, management, 
supervision and control; provided, tha.t 
in the event that a majority of said 
three members cannot harmonize and 
agree upon any plans or details of such 
work, then and in that event such dif
ferences and unsettled questions shall be 
referred to the whole commission, the 
action of " majority of whom shall in all 
cases control. 

The sum of ten thousand dol\ars is 
hereby appropriated out of any funds 
not otherwise appropriated out of the 
general revenue to carry out the pro
visions of this act. 

NUGENT, 
WARREN. 

Senator Warren moved that further 
consideration of the bill be postponed 
until such a time as the Senate should 
receive a. meaaaae from the Govemor on 
this subject, it beinjl stated that the 
Governor was preparmg a special mes
sage. 

The motion to poatpone aubjeet to 
cal\ was loot by the following -n>te : 

Astin. 
Brelsford. 
Carter. 
Greer. 

Railey. 
Collins. 
Cowell. 
Datwin. 
Gibson. 
Hudspeth. 
,Johnson. 
Kauffman. 
Lattimore. 
McGregor. 
McNeal us. 

Yea&-8. 

Morrow. 
Nugent. 
Warren. 
Wiley. 

Nayo-21. 

Murray. 
Paulus. 
Real. 
Taylor. 
Towneend. 
Vaughan. 
Watson. 
Weinert. 
Westbrook. 
Willacy. 

Preeent.-Not Voting. 
Conner. 

Absent. 
Terrell. 

Action then recurred on the substi
tute amendment by Senator Nugent. 

RECESS. 

On motion of Senator McNealus the 
Senate, at 12:30 o'clock p. m., recessed 
until 2:30 o'clock today. 

AFTER RECESS. 

(Afternoon Session.) 

The Senate was called to order by 
Lieutenant Governor Mayes. 

HOUSE BILL NO. 162. 

Action recurred on the pending buei
nesa, House bill No. 162, the question 
being on the substitute amendment by 
Senator Nugent for the amendment by 
Senator Hudspeth.-

Pending discussion Senator Conner of
fered an amendment to the substitute, 
and' Senator Hudspeth made the point 
of order that an amendment to the sub
stitute was not in order until after the 
action on the substitute. 

The Chair sustained the point of or
der. 

Pending further diaeualion the Chair 
stat<>d that be would revene 1&18 ruling, 
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having looked up the precedence, i!.nd 
would hold that the amendment to the 
substitute was in order. 

The amendment is as follows: 
Amend the substitute by striking out 

all of the first paragraph from and in
cluding the words "the Governor" down 

·to and including the words, "each year," 
in the second paragraph, and insert in 
lieu thereof the following: "Three citi
zens of Texas who shall not during their 
term of office hold any other public of
fice and two ladies, one from the Daugh
ters of the Republic and the other from 
the De Zavalla Chapter of the Daugh
ters of the Republic, and to be known 
as the Alamo Commission. Said com
missioners to be appointed by the Gov
ernor by and with the advice of the 
Senate, who shall hold their offices for 
the term of two years. The term of the 
first commissioners appointed herein to 
begin March 2, 1913." 

CONNER. 

Senator Nugent moved to table the 
amendment to the substitute. 

Senator Townsend moved the previous 
question on the pending amendments 
and the bill, which motion was duly 
seconded. The Senate refused to order 
the main question by the following vote: 

Bailey. 
Collins. 
Johnson. 

Astin. 
Brelsford. 
Carter. 
Conner. 
Cowell. 
Darwin. 
Gibson. 
Greer. 
Hudspeth. 
Kauffman. 
Lattimore. 
McGregor. 
McNealus. 

Terrell. 

Yeas-5. 

Westbrook. 
Willa.cy. 

Nays-25 

Morrow. 
Murray. 
Nugent. 
Paulus. 
Heal. 
Taylor. 
Townsend. 
Vaughan. 
Wurren. 
Watson. 
Weinert. 
Wiley. 

Absent. 

The motion to table the amendment 
to the substitute was withdrawn. 

Pending further discussion, Senator 
Hudspeth moved to table the ameJ!d· 
ment to the substitute, and on that mo· 
tion moved the previous question on the 
pending amendments and the bill, which 
motion, being duly seconded, was so 
or~ered. 

'1 he motion to table the amendment to 
the substitute was adopted by the fol· 
lowing vOte: 

Astin. 
Bailey. 
Carter. 
Collins. 
Darwin. 
Gibson. 
Gre<>r. 
Hudspeth. 
Kauffman. 
1\1cGregor. 
McNeal us. 
)fiDrrow. 
Murray. 

Brelsford. 
Conner. 
Cowell. 

Yeas-25. 

Nu!!ent. 
Paulus. 
Real. 
Taylor. 
Terrell. 
Townsend. 
Vaughan. 
Warren. 
Watson. 
Weinert. 
Wiley. 
Willacy. 

Nnys-6. 

Johnson. 
Lattimore. 
\V estbrook. 

Action then recurred on the substi
tute amendment and the same was 
adopted by the following vote: 

Yeas-19. 

ARtin. Morrow. 
Brelsford. Murray. 
Ca.rter. Nul(ent. 
Collins. Paulus. 
Conner. Townsend. 
Gibson. \Varren. 
Greer. Watson. 
Hudspeth. Weinert. 
Kauffman. Wiley. 
McNeal us. 

Nays-12. 

Bailey. Real. 
Cowell. Taylor. 
Darwin. Terrell. 
,Jolmson. Vaul(han. 
Lattimore. Westbrook. 
MtGregor. \Villa.cy. 

The amendment, as substituted, was 
then adopted by the following vote: 

Yeas--20. 

. \stin. Murrow . 
Brelsford. Murray. 
Carter. Nul(ent. 
Collins. P"ulus. 
Conner. Terrell. 
Gibson. Townsend. 
Greer. \\~nrren. 

Hudspeth. Watson. 
Kauffman. \V£'inert. 
McNealus. Wiley. 

Nays-ll. 

Bailey. Cowell. 
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Darwin. 
Johnson. 
Lattimore. 
McGregor. 
Real. 

Tavlor. 
Vaughan. 
We•tbrook. 
Willacy. 

The bill, havin~ already been read, 
was passed to a third reading. 

SC'nntor Hudspeth moved to recon
sider the vote by which the bill was 
passed to engrossment and lay that mo
tion on the tablP. 

The motion to table prevailed. 

HOCSE BILL NO. 355 HE-REFERRED. 

On motion of Senator Johnson, House 
bill No. 355 was withdrawn from Com· 
mittee on Counties and County Bound
ories and referred to Committee on Pub· 
lie Health. 

RECESS. 

On motion of Senator Lattimore, the 
Senate recessed until 8 o'clock tonight. 

AFTER RECESS. 

(Night Session.) 

The Senate was called to order by 
Lieutenant Governor Mayes. 

ORDER OF BUSINESS FOR NIGHT 
SESSION. 

Senator Watson moved that the roll 
of the Senate he called and that each 
Senator be allowed to call up a bill that 
there was no objection to, and Senator 
Carter amended the motion providing 
that if there was objection to the bill, 
that the Senator calling up same he al· 
lowed to move to suspend the regular 
order of business for the purpose of tak· 
ing up the bill out of its order. 

The motion, as amended, was adopted. 

SENATE BILL NO. 298. 

(By Senator Bailey.) 

The Chair laid before the Senate, on 
second reading, 

Senate bill No. 298, A bill to he entitled 
"An Act authorizing cities situated 
along or on navigable streams, and act· 
ing under special charters, to extend by 
ordinance their boundaries so as to in-

elude in said cities the navigable stream 
and the land lying on both sides thereof 
for a distance of twenty.ftve hundred 
feet from the thread of the stream to 
a distance of twenty miles or lese in an 
air line from the ordinary boundaries 
of said city either above or below the 
boundaries of said city or both; and · 
grantmg to said cities within said added 
territory the right to purchase or con· 
demn property for navigation or wharf· 
age or for aids or facilities to either; 
and granting to said city within said 
territory full power of regulation and 
control over navigation and wharfage) 
and over all facilities and aids to either; 
and full power to pass and enforce ordi· 
nances for the police of navigation and 
wharfage, and of all aids and facilities 
to either, and declaring an emergency." 

Senator Collins offered the following 
nmendrnent, which was read and 
adopted: 

Amend the bill as follows: After Sec· 
tion 1, strike out the period and add a 
comma, and add the following language: 
"provided in all condemnation proceed
ings under this act the same procedure 
shall apply that now applies in the con· 
demnation of land hy cities for the pur· 
poses of streets." 

Senator Collins offered the follow· 
ing amendment, which was read and 
adopted: 

Amend the bill as follows: After Sec· 
tion 2, strike out the period, and insert 
a comma, and add the following lan· 
guage: "or any land at the time belong· 
ing to any other city or town." 

Senator Wiley offered the following 
amendment: 

Amend the bill, page 1, line 29, by 
•. triking out the word "twenty.ftve 
lmndred feet" and insert the words "five 
hundred feet." 

Sen a tor Nugent moved to table the 
nmendment, which motion to table waR 
adopted. 

The bill was read second time and or· 
dered engrossed. 

On motion of Senator Bailey, the 
constitutional rule requiring billa to be 
read on three several days was sus
pended and the bill put on its thil'll 
reading and tina! passage by the follow· 
ing vote: 

Bailey. 
Carter. 
Collins. 
Conner. 
Cowell. 
Darwin. 
Gibson. 

Yeas-25. 

Greer. 
Johnson. 
Kauffman. 
Lattimore. 
McGregor. 
JllcNealuo. 
Morrow. 



SENATE JOURNAL. 759 

Nugent. 
Paulus. 
Real. 
Taylor. 
Townsend. 
Vaughan. 

Astin. 
Brelsford. 
Hudspeth. 

\Vun·en. 
Watson. 
Weinert. 
Westbrook. 
Wiley. 

Absent. 

i\!urray. 
Tc·rrell. 
Willacy. 

The bill was read third time and 
passed by the following vote: 

Jlailey. 
Carter. 
Collim;. 
Conner. 
Cc.well. 
Gibson. 
Greer. 
Johnson. 
Kauffman. 
Lattimore. 
McGregor. 
McNeal us. 

Wilc•y. 

Astin. 
Brelsford. 
Danvin. 
Hudspeth. 

Yeas-23. 

IVforrow. 
Nugent. 
Paulus. 
Real. 
Taylor. 
Terrell. 
To,vnsend. 
\Varren. 
Watson. 
Westbrook. 
Willacy. 

Nays-1. 

Absent. 

l\Iurray. 
Vaugh8.n. 
Weinert. 

Senator Bailey moved to reconsider 
the vote by which the bill was passed 
vnd lay that motion on the table. 

The motion to table prevailed. 

SECOND HOUSE MESSAGE. 

Hall of the House of Representatives, 
Austin, Texas, March 4, 1913. 

Ron. Will H. Mayes, President of the 
Senate. 
Sir: I am directed by the House to 

inform the Senate that the House has 
passed the following bill: 

Senate bill No. 253, creating the Cllf
ton Independent School District, with 
amendments. 

Respectfully, 
W. R. LONG, 

Chief Clerk, Honse of Representatives. 

SENATE BILL NO. 137. 

(By Senator Carter.) 

The Chair laid before the Senate, on 
s.econd reading, 

Senate bill No. 137, A bill to be entitled 
"An Act defining the offense of assault 
with' a prohibited weapon, prescribing 
the punishment th£>refor, and declaring 
nn emergency." 

The committee report, with (commit~ 

I 
tee) amendment, was read, and Senator 
Lattimore ofl'ered the following amend~ 
ment to the committee report, which 
was read and adopted: 

Amend C;ommittee report, page 2 of 
printed bill, by striking out the word 
•·made" after the word "or" in line 10, 
and insert in lieu thereof the follow
ing: "mode of," after the second word 
"or." 

The committee report, as mended, wns 
vdopted. 

Senator Townsend offered the follow
ing amendment, which was reacl and 
adopted: 

Amend the bill on page I, line 11, by 
adding after the word "shall" the word 
"wilfully." 

Senator ·watson oll'ered the follow
mg amendment: 

Amend the bill hy striking out an 
rJter the word "by" in line 18, page 1, 
and insert in lieu thereof the follow
ir.g: "a fine not to exceed five hundred 
dollars or by imprisonment in the 
county jail not to exceed six months." 

Senator Morrow offere•l the follow
ing substitute for the amendment: 

Amend the bill by striking out in 
line 18, page l, all after the word ''by" 
vnd inserting the tollowmg: "fine of 
not less than $250 and not more than 
$500, or by confinement in the peniten
tiary for not less than one year and 
not more than two years, or by both 
s.uch fine and imprisonment." 

Senator Carter moved to table the 
substitute for the amendment, which 
motion to table was adopted by the fol
lowing vote: 

ABtin. 
Carter. 
Ccllins. 
Cowell. 
Gibson. 
Greer. 
Johnson. 
Kauffman. 
Lattimore. 
. McGregor. 

Conner. 
Darwin. 
Merrow. 
Nugent. 

Yeas-19. 

McNeal us. 
Real. 
Taylor. 
Terrell. 
Townsend. 
Vaughan. 
\Varren. 
Westbrook. 
Wiley . 

Nays-7. 

Pan! us. 
Watson. 
Willacy. 
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Present-Not Voting. 
Dailey. 

Brelsford. 
Hudspeth. 

Absent. 

Murray. 
Weinert. 

Senator Watson offered the following 
'ubatitute for the pending amendment: 

Amend the bill by striking out all 
after the word, "by," in line 18, page 1, 
clown to and including all of line 19, and 

!!sell"!e ~~t 1!~u ex!:~t~~ot~to~~~~t:!I: 
lara, or by imprieonment in the county 
jail not to exceed two yean." 

Senator Vaughan offered the follow· 
ing amendment to the eubatitute: 

Amend the auhotitute by adding after 
t.he last word in sa1me the words: "or 
by confinement in the penitentiary for 
not more than five years." 

Senator Vau~rhan moved the previous 
oJUestion on the pending amendments, 
which motion being duly seconded '""" 
ao ordered. 

The amendment to the aub•titutc wns 
adopted. 

The aubstitute, as amended, wa& 
adopted, and the amendment a• aubsti· 
tuted waa adopted 

The bill was read second time and 
ordered engrossed. 

On motion of Senator Carter, the con· 
otitutional rule requiring billa to be read 
on three several days was suspended 
and the bill put on ita third leading 
and tina! paBBage by the following vote: 

Astin. 
Carter. 
C<'llins. 
CtJnner. 
Cowell. 
Gibson. 
Greer. 
Johnson. 
Kauffman. 
Lattimore. 
McGregor. 
McNeal us. 

Watson. 

Bailey. 
Brelsford. 
Darwin. 

Yeaa-24. 

Morrow. 
Nugent. 
Paulus. 
Real. 
Taylor. 
Terrell. 
To•msend. 
Vaughan. 
Warren. 
We•tbrook. 
Wiley. 
Willsey. 

Nays-I. 

Absent. 

Hudepeth. 
Murray. 
Weinert. 

The bill waa read third time and 
paBBed by the following vote: 

Astin. 
Carter. 
Collins. 
Conner. 
Cowell. 
Gibson. 
Greer. 
Johnson. 
Kouffman. 
Lattimore. 
McGregor. 
McNealua. 
Morrow. 

Bailey. 
Rrelaford. 
Darwin. 

Yeaa-25. 

Nugel't. 
Pauluo. 
Real. 
Taylor. 
Terrell. 
Townsend. 
Vaughln. 
Warren. 
W&taon. 
Wc•tbrook. 
Wiley. 
Willa.cy. 

Absent. 

Hudapeth. 
Murray. 
Weinert. 

Senator Carter moved to reconoider 
the vote by which the bill was paaaed 
and lay that motion on the table. 

The motion to table prevailed. 

SENATE BILL NO. 83. 

(By Senator Collina.) 

The Chair laid before the Senate, on 
aeeond reading, 

Senate bill No. 63, A bill to be entitled 
"An Act to amend Section 9, Chapter 
30, of the General Laws of the State of 
Texas, p&88ed by the Tbirty-11rat Le!ri•· 
lature ( 1909), at the :keplar Senkm, 
approved April 21, 11109, relating to the 
Texas State Board of llealth, Vital sta
tiatica, and to add to laid Chapter, See
tion lOa; eotabliahing charbon dia
tricts; pl'jlviding that peroona residing 
therein aha!! report all animals eulfer
iliJI: with charbon or mppaeed to haft 
ouch dioeaae to the county health of-
11cer, who shall report A me to the State 
Board of Health, and providing for prac
ticing physician• to report all penono 
suffering with Aid dioease; &ad .Provid
ing for the employment of a cheunst &'.ld 
bacteriologist where charbon il prenleat, 
for the purpoae of combating with &id 
dioease; and providing for the State 
Board of Health or one who Ia IIDCier 
them, to vieit all stock reported to haft. 
charbon; and providing for the isolation 
of same and for the isolation of all 
stoek expoaed to said diaeaae 1111d au
thority to destroy infected stock &ad 
providing for the destruction of the car
casses of stock dying from charbon, or 
ouppoaed to have died from Ame, lllld 
prohibiting certain otock fro<Jn J'UliJling 
at large between the 11rat da,y of Jky 
and the first day of Oetober in IIDJ 
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county where charbon h prevalent or 
w.bere sa.me may become prevalent; and 
providing for the prohibiting of sue h 
stock in counties and subdivisions there· 
of where charbon is prevalent, or where 
same may become prevalent, from run
ning at large in such counties or sub
divisions thereof, to be determined by 
election by the qualified voters of such 
counties, providing the manner of hold
lug such p}ections, regulating the terms 
and conditions thereof, and the carrying 
into effect of such elections so to be 
held; and providing adequate penalties 
for enforcing such law, and repealing all 
laws and parts of laws in conflict there
with, a.nd declaring an emergency." 

Senator Collins offered the following 
several amendments, offering them sepa
rately, and each were adopted on sepa
l'ate motions: 

Amend the caption as follows: In line 
17, page 1, strike out the words "chem
ist and." 

Amend the caption as follows: In line 
24, page I, after the word ''same" strike 
out all down to and including the word 
"prevalent" in line 27 on same page. 

Amend the bill as follows: In line 28, 
page 1, after the word "stock" insert 
a comma. 

Amend the bill as follows: In line 
26, page 2, after the word "section," 
the letter "s," and thereafter the word 
"lOa," add the following: "lOb, lOc, lOd, 
lOe, lOf, lOg, lOb, lOi, lOj and lOk." 

Amend the bill as follows: Beginning 
at the words "Section 1," top of page 3, 
strike out the figure "1" and insert the 
word "lOb," and follow each following 
section by striking out the figure after 
the word "Sec." and insert the figure 
"10" followed by the alphabet corre
sponding in number with the figure 
stricken out. 

Amend the bill as follows: In line 12, 
page 2, strike out all after the word 
"citizens" down to and including the 
word "hogs" in line 13 same page, and 
in line 15 page 2, strike out the words 
"and live stock." 

Amend the bill as follows: In line 31, 
page 6, strike out the figures "$10.00," 
and insert the following: "($5.00) five 
dollars," and in line 32, page 6, strike 
out the figures "$100.00," and insert the 
following "($50.00) fifty dollars." 

The bill having already been read sec
ond time, was ordered engrossed. 

On motion of Senator Collins, the con
stitutional rule requiring bills to be read 
on three several days was suspended and 
the bill put on its third reading and 
final passage by the following vote: 

A&tin. 
Dailey. 
Carter. 
Collins. 
Ccnner. 
Cowell. 
Greer. 
Johnson. 
Kauffman. 
Lattimore. 
McGregor. 
MrNealus. 

Brelsford. 
Darwin. 
Gibson. 
Hudspeth. 

Yeas-24. 

Morrow. 
Nugent. 
Pn.ulus. 
Iteal. 
Taylor. 
Terrell. 
Townsend. 
Vaughan. 
Warren. 
Watson. 
Westbrook. 
Wiley. 

Absent. 

Mnrray. 
Weinert. 
Willacy. 

The bill was read third time and Sen
ator Collins offered the following 
amendment: 

Amencl the bill as follows: After the 
word "lOa" add in line 11, page l: "lOb, 
lOr, !Od, JOe, !Of, lOg, lOh, lOi, lOj, lOk." 

The amendment was read and adopted 
J:,y the following vote: 

Yeas-24. 

Astin. Morrow. 
:Hailey. Nugent. 
Carter. Paulus. 
Collins. Real. 
Cunner. Taylor. 
Cowell. Terrell. 
Greer. Townsend. 
Johnson. Vaughan. 
Kauffman. '\Varren. 
Lattimore. Watson. 
McGregor. Westbrook. 
1\fcNealus. Wiley. 

Absent. 

Brelsford. Murray. 
Darwin. Weinert. 
Gibson. 
Hudspeth. 

Willacy. 

The bill was read third time and 
passed by the following vote: 

Yeas-24. 

Astin. Lattimore. 
Bailey. 
Carter. 

McGreyor. 
1\fcNea us. 

qollin,s. Morrow. 
Conner. Nugent. 
Cowell. Paulus. 
Greer. Real. 
cTohnson. Taylor. 
Kauffman. Terrell. 
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Townsend. 
Vr.ughan. 
V\.'orren. 

Drelsford. 
Darwin. 
Gib~on. 
Hudspeth. 

Watson. 
Westbrook. 
Wiley. 

Absent. 

l\funnr. 
'Yt-innt. 
\\'it lacy. 

Senator Collins mo\·<"d to reconsider 
the vote by which the bill was passed 
and Jay that motion on the table. 

The motion to table prevailed. 

SENATE BILL NO. 202. 

On motion of Senator Townsend, the 
t·egulnr order of business was sus
J•ended. nnd the i:'ennte took up. out of 
it.s order, St-nnte bill No. 202, by the 
following vote: 

Astin. 
Bailey. 
Curter. 
Collins. 
Conner. 
Cowell. 
Grrer. 
Johnson. 
Knuffm&Jl. 
McGregor. 
McNealus. 

Lattimore. 

Brelsford. 
Darwin. 
Gibson. 
Hudspeth. 

Yeas-22. 

:\l(,rrow. 
Nugent. 
Paulus. 
Real. 
Taylor. 
Terrell. 
Townsend. 
Vaughan. 
\iVnrren. 
Westbrook. 
Wiley. 

Nays-2. 

Watson. 

Absent. 

Murray. 
Weinert. 
Willsey. 
;~--~! 

The Chair laid before the Senate, on 
second reading, 

Senate bill No. 202, A bill to be entitled 
•'An Act to provide for an agricultural 
exhibit at the Panama-Pacific Exposi· 
tion, making nn appropriation therefor, 
and declaring an emergency." 

Action recurred on the pending amend· 
ment and the substitute therefor. (See 
proceedings of February 21 for the 
amendment and the substitute.) 

Action recurred on the substitute and 
the same was adopted. 

The amendment, as substituted, wa"J 
adopted. 

Senator Astin offered the following 
omendment: 

Amend the caption of the bill as for: 
lows: Line 7, page 1, by striking out 
the word "on" and insert in lieu there
of the words "a State," and strife out 
the word "at" after the word "exhibit" 
in said line and insert in lieu thereof 
·'whit:h moy be transferred to." 

Senator "Astin offered the following 
&.mendment, which was read and 
ndopted: 

Amend the bill as follows: Line 14, 
page 1, by striking out the worda "to 
te displayed at," and insert in lieu 
thereof the words "which may be trand· 
ferred to." 

Senator Astin offered the following 
amendment, which was read and 
adopted: 

Amend the bill as follows: Line 13, 
page 1, strike out the word "on" after 
the word "for" and insert in lieu thereat 
the words "a State" before the word 
''agriculture." 

The bill was read second time and or· 
dered engrossed. • 

On motion of Senator Astin, the 
constitutional rule requiring bills to be 
read on three several days was sus
pended and the bill put on its third 
reading and final passage by the follow· 
ing vote: 

Astin. 
Bailey. 
Carter. 
Collins. 
Conner. 
Cowell. 
tlohnsotJ.. 
Kauffman. 

~~~~~~~~~: 

Greer. 
Ltlttimore. 

Yeas-19. 

Nugent. 
Pnulus. 
Real. 
Tuylor. 
Terrell. 
Vaughan. 
Warren. 
Watson. 
Wiley. 

Nays--4. 

Townsend. 
Westbrook. 

Present-Not Voting. 
ll!crrow. 

Brelsford. 
Darwin. 
Gibson. 
Hudspeth. 

Absent. 

illurray. 
Weinert. 
Willacy. 

The bill was read third time 
passed by the following vote: 

Af'tin. 
Bailey. 

Yeas-19. 

Carter. 
ColliQ. 

and 
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Conner. 
Cowell. 
Johnson. 
1\:auffman. 
McGregor. 
McNealus. 
Nugent. 
Paulus. 

Greer. 
Lattimore. 
Morrow. 

Brelsford. 
Darwin. 
Gibson. 

Reo!. 
Terrell. 
Vaughan. 
\Varren. 
\Vatson. 
Wiley. 
Willacy. 

Nays-6. 

Taylor. 
To\vnsend. 
Westbrook. 

Absent. 

Hudspeth. 
:Murray. 
Weinert. 

Senator ·Astin moved to reconsider the 
vote by which the bill was passed and 
hty that motion on the table. 

The motion to table prevailed: 

REASONS FOR VOTE. 

vote "nay" because I believe the 
vppropriation unconstitutional. 

LATTIMORE. 

I vote "nay" because I regard the 
bill as unconstitutional. 

TAYLOR. 

SI-MPLE RESOLUTION. 

(By Unanimous Consent..) 

By Senator Lattimore: 
Resolved, That in ench uighr ~u~siou 

held hP.reafter. unless otherwise orden•d, 
the Secretary of the Senate shall ca:l 
the rall, beginning each night '".'here he 
left off the preceding mgk, and enr.h 
member shall be privilegeri .1~ ili.-; name 
is called to call up a bill by unanimous 
consent or motion. and h~ve same con· 
side red. 

MORROW. 
LATT!II10RE. 

The resolution was read and ;\dopted. 

HOUSE BILL NO. 167. 

(By Unanimous Consent.) 

The Chair laid before the Senate, on 
third reading, 

House bill No. 167, A bill to be entitled 
"An Act to authorize the Gulf, Colo
rado and Santa Fe Railway Compan) to 

purchase, own and operaie the rrtilrl•n.U 
of the Concho. Snn Saba nn•l Llail0 
Valley Railroad Company, with its fran
chises and appurtenances; the railroad 
of the Gulf and Interstate Raiiw,ty 
Company of Texas with its franchise's 
and appurtenances; or either or ;tny (Jf 

such railroads with its or the!r frlln
chises and appurtenances; and until 
such purchase or purchases is or are 
made, to authorize lea~e Ly tile Gui~, 
Colorado and Santa Fe Railway C'cm· 
pany of the railroad and other proper
ties of said other companiL·s: or of either 
or anv of them and to authorize the 
Gulf, "'colorado an<l Santa Fe Rail way 
Company to lease that porticn vf the 
railroad of the Pecos and Northern 
Texas Railway Company situated be
tween Coleman, Texas, and ·Sweetwater, 
Texas, including the railway terminals 
and other property of the Pecos "nd 
Northern Texas Railway Company now 
or hereafter situated tn said ritil"s of 
Coleman and Swtttwater; and t•J t~ll
thorize the Pecos and Northern Texas 
Railway Company to contract with th~ 
Gulf, Colorado and Santa Fe Railway 
Company for the operation by the officerg 
of the Gulf, Colorado and Santa Fe Rail· 
road Company of said railroad between 
Coleman and Sweetwater." 

The bill was rend third time and 
passed. 

Senator Lattimore moved to recon· 
sider thr vote by which the bill was 
passed and lay that motion on the table. 

The motion to table prevailed. 

ADJOURNMENT. 

On motion of Senator Wiley the Sen
ate, at 10:25 o'clock p. m., adjourned 
until 10 o'clock tomorrow morning. 

APPENDIX. 

BILL AND RESOLUTION SIGNED. 

The Chair, Lieutenant Governor 
Maye·s, gave notice of signing, and did 
sign, in the presence of the Senate, after 
their captions bad been read, the follow· 
ing bill and resolution: 

Senate bill No. 22, "An Act amending 
Chapter 104 of the General Laws, passe.] 
by the Thirty-second Legislature, at its 
Regular Session, by adding at the e•td 
of Section 2~ S~ctions 2a and 2b, pr·~
scribing additional duties for the State 
Inspector of l\.1asonry, Public Buildings 
and Works, and providing for the up-
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pointmenta of assistant. by him, detln· 
ing their duties and fixing their com· 
penaation, and d£claring an emergency." 

senate Concurrent Resolution No. 4, 
Providing for the donation by the State 
of Texas of rides to the camps of Con· 
federate veterans. 

OPINION OF ATTORNEY GENERAL 
ON MERGER BILLS. 

Attorney General's Department, 
Austin, Texas, Feb. 27, 1913. 

Hon. W. H. Mayes, President of the 
Senate, Austin, Texas. 
Sir: Under date of February 25, 1913, 

there was transmitted to this Depart· 
ment a copy of a resolution theretofore 
adopted by the Senate which reads as 
follows: 

Simple Resolution. 
Whereas, There is now pending before 

this Legislature certain bills, which, if 
adopted and made the law of this State, 
wul permit the St. Louis Southwestern 
Railway Company of Texas to consoli· 
date its lines of railroad with the lines 
of railroad of the Eastern Texas Rail· 
road Company and the Stephenville 
North and South Texas Railway Com· 
pany, presumably separate and distinct 
railroad corporations and properties, 
and, 

Whereas, It is shown by the last an
nual report of the St. Louis Southwest
ern Railway Company of Texas, now on 
file with the Railroad Commission of 
Texas, that a majority or· controlling 
interest of its stock is owned direetly 
by the St. Louis Southwestern Railway 
Company, a .Missouri corporation, and 

Resolved, by the Senate, That the At
torney General of this State be aad hs 
is hereby requested to furnish to this 
body, at the earliest possible date, hil 
opinion in writing, covering the follow· 
ing subjeet matters: 

1. Lan a foreign railroad corporation 
legally own the majority stock of a 
domestic railroad corporation, thereby 
enabling it to assume its management 
and control and dictate ita policies! 

2. t.,an the Eaotern Texa.s Railroad 
Company and the Stephenville North and 
South Texas Railway Company, domestic 
railroad corporations, be legally consoli· 
dated with the railroad lines of the St. 
Louis Southwestern Railway Compauy of 
Texas, when aaid last named railroad 
company is owned and controlled by the 
St. Louis Southwestern Railway Com· 
pany, a Missouri corporation, within the 
purvi~w of Seetion 6 of Article 10, of 
the Constitution of Texas, which reado 
as follows: 

"No railroad company organized un· 
der the !awe of this State shall consoli· 
date by private or judicial sale or other
wise, witu any railroad company organ· 
ized under the laws of any other State 
or of the United States." 

3. Are there any othsr constitutional 
objections to anch conoolidation! 

The matter presented by the resolu
tion for inveatigation, as relevant to 
pending legislation, involve question• of 
great moment both as "''ard• the public 
interests and as regards the interests of 
,those engaged in the ownenhlp and 
operation of the transportation facilities 
of the State. Thia fact, together with 
the dignity of the request, baa led ue 
to a painstaking iaveotlgatieJI of ap
plicable law, and, in view of the 8llda 
reaehsd, demands that the grounda upoa 
which our coDCluaions rest be Ht fOrth 
at length and with particularity in order 
that thsy may he given ouch c01l8i4er&
tion or <lriticiam u may he deserved. 

Facta. 

Whereas, It is shown by the last an· 
nual report of said Eastern Texas Rail· 
road Company, now on tile with the 
Railroad Commission of Texas, that the 
St. Louis Southwestern Railway Com· 
pany, the Missouri corporation, owns 
4535 shares of the capital stock of 4545 
shares issued of said Eastern Texas 
Railroad Company, or 99.9 per cent 
thereof, and, Moody'• Manual of Railroad• and 

Whereas, It is shown by the laAt an- Corporation Securities ahowa the fol
nual report of the said Stephenville North lowing facta: 
and Bout~ Texas ~ilway Company, now The St. Louie Southwestern Railway 
on file w1th the Railroad Commission of Company was incorporated January 12, 
Texas, and that the said St. Louis 1891, in Missouri as successor, under 
S~uthweatern Railway Company, the plan of the reorganization, to the St. 
MJsaourJ corporation, ia the sole owner Louis, Arkanaaa & Texas Railway Com
of a majority of the stock of the said I pany sold under forecl01111re in October, 
Ste.phenville North and South Texas 1890. Ths St. Louie Sonth.....tenl 
RaJiway Company, thereby being in di- Railway Compan1. of Texaa aad the Tyler 
rect control and management of aaid Southeastern Railway Compauy were in· 
railroad ; therefore, be it eorporated at the aame time to tU:e 
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title to the property in Texas, and on 
Ontober 6, 1899, the Tyler Southeastern 
Railway Company was' formally merged 
in the St. Louis Southwestern Railway 
Company of Texas, it having previously 
acquired all its outstanding capital 
stock. In April, 1910, the St. Louis 
Southwestern Railway Company ac· 
quired all of the stock of the Stephen· 
ville North & South Texas Railway 
Company and guaranteed the payment 
of the first mortgage bonds of this com· 
pany not to exceed $25,000 per mile. 

The mileage operated by the St. Louis 
Southwestern Railway Company, exclu· 
sive of the Eastern Texas Railway Com
pany and the Stephenville North & 
South Texas Railway Company is 1500 
miles. This includes the entire mileage 
of the St. Louis Southwestern Railway 
Company of Texas. 

F. H. Britton is vice president and 
gener~l manager of the Missouri com
pany and is president of the Texas com
pany. W. N. Neff, superintendent of 
the Missouri company, is first vice pres· 
ident and general superintendent of the 
Texas company. 

On June 30, 1911, there were bonds 
of the Missouri company outstanding to 
the amount of $48,285,407, or a total 
average of about $32,472 per mile of 
road operated, namely, 1500 miles, in
cluding the trackage of the Texas com
pany. The fixed charges of the Mis
souri company (including bond interest) 
consumed 17.1 per cent of the gross 
earnings, or 61.3 per cent of the net in
come. The net income available for 
bond interest, rentals and other fixed 
charges after deducting taxes, amounted 
to $2325 per mile, and the fixed charges 
amounted to $1425 per mile. 

The bonded indebtedness of the Texas 
company, including the bonds of the 
Tyler Southeastern Railway Company, 
is $15,729,500, or about $20,170 per 
mile. Of this amount the Missouri 
company owns $10,894.524. In addi
tion to this indebtedness, 661 miles of 
the trackage of the Texas company is 
encumbered by bonds of the Missouri 
company. which fixes a first lien on this 
trackage to secure the payment of $10,-
105,000. The Texas company is repre
sented as being controlled bv the Mis
souri company through stock· ownership. 

All of the stock of tl1e Eastern Texas 
Railway Company, amounting to $454,· 
500, is owned by tl1e Missouri company. 
This company is controlled by the Mis
souri company by stock ownership and 
it owns 30.3 miles of the track. For 
the year ending June 30, 1911, the total 

earnings of this road amounted to 
$70,678, operating expenses and taxes 
amounted to $54,558, leaving a surplus 
of $16,120; deductions during the year 
amounted to $8623, leaving a final sur
plus of $7498. 

W. N .. Neft:, general superintendent 
?f the M1ssoun company, first vice pres· 
1dent and general" superintendent of the 
Texas company, is, also, president of the 
Eastern Texas Railway Company. 

Th~re has been an increase Of 7.4 per 
cent m total capitalization per mile of 
the Missouri company since June 30 
1901, when said_ figures stood at $52,92S 
as compared With $56,850 on June 30, 
1911. There has been an increase of 
15.6 per cent in total net income ex
cluding taxes, per mile since Jun~ 30, 
1901, when said figures amounted to 
$2224 per mile as compared with $2573 
per mile on June 30, 1911. 

The Missouri company owns all of 
the stock of the Stephenville North & 
South Tex:'s Railway Company and 
controls said company. F. H. Britton 
is president and a director of the com
pany. W. N. Neff is a director of this 
company. 

The above fact5 are shown on pages 
854 to 862 of Moody's Manual of 1912. 
~he last annual report filed with the 

Railroad Commis,ion by the St. Louis 
Southwestern Railway Companv of 
Texas shows the following facts: · 

The capital stock of this company is 
divided into 25,000 shares; 24,955 shares 
are held by E. Francis Hyde and W. C. 
Pill_on as trustees, the baian,•e being de
posited amongst the officers and direc· 
tors of the company. The repo,·t de
clares that all of this stock is now and 
has, continuously since the organiz~.tion 
of the company, been owned by the St. 
Louis Southwestern Railway Co:npany, 
a corporation organized under the laws 
of Missouri; the report also declares 
that the St. Louis Southwestern Rail
way Company of Texas is controlled di
rectly and solely, without the aid of 
any intermediary, by the St. Louis 
Southwestern Railway Company. The 
bonds of the Tvler Southeastern Rail
way Company, which was· consolidated 
with the St. Louis Southwestern Rail
way Company of Texas, were assumed 
by the latter company and are owned 
by the Missouri company, the interest 
thereon being paid by the Texas com· 
pany to the Miosouri company. All the 
equipment of the Missouri comp:my and 
ot the Texas company is owned jOintly 
by the two in the proportionment of 60 
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per rent a.nd 40 per cent, respectively. 
The bonds of the Texas company are 
also owned by the Missouri company. 

The Missouri company and tht' Te-xas 
company are commonly known as the 
Cotton Belt Route. In the Texas and 
Oklahoma official railroad and hotel 
guide, endorsed and suhsrribed to by 
the general passenger and ticket agent 
of the Tf'xas companv, and in other lit· 
erature 1 the two ro'Rds are advertised 
as being one system and operating two 
trains each wav dailv between Texas, 
Memphis, St. Louis O.nd other points. 
The schedule fixed by these companies 
conforms to each other and shows the 
operation of trains Nos. 1, 3, 2 and 4 
between St. Louis~ 11o., and Waco, 
Texas, without change or interruption 
at the State line. The literature also 
represents to the public that through 
slrefJing cars and chair cars are oper
ated between St. Louis and Texas points. 
These schedules and methods of oper· 
ation in a general way have bPen in 
pffect continuously since the Texas com
pany began to be operated. 

The truth is to be found only when 
the searcher, with n right mental atti· 
tude, comes to the correct point whence 
to view the salient question. The Con· 
stitution means exactly the same today 
nP it meant when fir~t written. "The 
meaning of the Constitution is fixed 
when it i• adopted, and it is not dif· 
ferent at any subsequent time when a 
court has occasion to pass on it. What 
a court is to do, therefore, is to de
clare the law as written, leaving it to 
the people themselves to make such 
changes as new circumstances mO.y re
quire. * * * The object of co~
Htruction, as applied to a written Con
stitution, is to give effect to the in
lent of the people in adopting it." 

Cooley on Constitutional Limitations. 
Story on The Constitution. 
As to the viewpoint, therefore, duty 

requires of us that we take our stand 
hy the side of the fathers who wrought 
so well the fundamental Jaw under 
which "we live and move and have our 
heing," and with prophetic vision look, 
v•ith their eyes, at the instant question 
as applied to existent fact. 

The point of vantage as to view be
mg found, what of the "mental atti
tude~" It is defined in the correct 

I. Rule of Construction. 

the interpretation of all instruments 
is, to construe them according to the 
sense of the terms and the intention of 
the parties. Mr. Justice Blackstone has 
remarked that the intention of a 1aw 
is to be gathered from the words, the 
c·ontext, the subject matter, the effects 
.lnd consequcnees of the reason and 
t-pirit of the law." 

The applicable cunstitutional provi· 
8ions are mandatory and must be lib
erally construed in favor of the State, 
~tnd strictly construed as against th~ 
lnilway companies. 

Cooley on Constitutional Limitation•, 
p. 93. 

Ency. of Law, Vol. 6, p. 621. 
The rules of construction are stil! 

further narrowed when the question is 
tl•e construction of grants of specia I 
rnivileges to corporations, the general 
mle being that all grants of special 
privilege are to be strictly construed 
hgainst the grantee or the corporation 
n11d in favor of the public; that, where 
there is reasonable doubt as to the ex
tent of the privileges conferred in a 
charter of a private corporation or by 
the law authorizing the grant, &Ut'h 
doubt must be resolved against the cor
poration and in favor of the publir; 
that, if the legislative intent is not 
ascertainable from the language used in 
!Le light of the surrounding circum· 
•tances, the doubt is to be determined 
in favor of thE public; that, where the 
object is to grant franchises to corpo· 
rations, the law must be strictly con
strued against them. 

Ency. of Law, Vol. 7, p. 708. 
East Line Ry. Co. vs. Rushing, 69 

Texas, 314. 
Morris vs. Smith Co., 88 Texas, 527. 
State vs. So. Pac. Ry. Co., 24 Texas, 

127. 
Wharf Co. vs. G., C. & S. F. Co., 81 

Texas, 494. · 
Victoria Co. vs. Victoria Bridge Co., 

OS Texas, 62. 
WiiJiams vs. Davidson, 43 Texas, I. 
Empire Miiis vs. Alston, 15 S. W. 

Uep., 200. 
N. W. Fertilizer Co. vs. Hyde Park, 

!!'; u. s., 695. 

Turnpike Cv. vs. III., 96 U. S., 68. 
Sedgwick on Statutory Construction, 

p. 291. 

Sutherland on Statutory Construction, 
Sees. 554 and 555. 

Mr. Story, in his Work on the Con· In the case of the Fertilizer Co. vs. 
•titution, says: Hyde Park, supra, the Supreme Court 

"The first and fundamental rule in of the United States, in passing upon 
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rights of a corporation under its char-
ter, stated: . _ . 

"The rule of constructiOn 111 this 
<·lass of cases is that it shall he most 
~trictly against the corporation. Every 
'·easonablc doubt is to be resolved ad
versely. Nothing is to be taken as con
ceded, but what is given in unmistak
n ble terms or by an implication equally 
elear the affirmative must be shown. 
Sile1;ce is negation, and doubt is fatal 
to the claim. It is axiomatic in the 
jurisprudence of this court." 

Reason of a parity with that sus
taining tf1e rules quot"ed, requires us to 
acquit the Constitution makers. of any 
implication of being mere word Jugglers. 
They were dealing with substances 
r:tther than shadows; with effects and 
:results rather than mere technicalities 
nnd forms of expression, and in con
:,truing their work we must go beyond 
r.nd behind the mask of form to the 
>olid rock of reality. It would he ar· 
rant folly to say that the Constitution 
was designed to prohibit a state of 
f:\ cts and relations which, if allowed, 
would produce a certain effect, when 
l·alled by one name, and at the. s3;-me 
time recognize the sam~ on a. s1mtlar 
state of facts and relatwns winch pro· 
duce the same result as being legal sim
ply because the second state is given a 
name different from that of the ·first! 
We must look to effects first. and to 
names only as being incidental. 

II. The Relations Between the Cotton 
Belt of Missouri and the Cotton 

Belt of Texas. 

micrht carry on its business in this 
St<\'te? * * * Holding the stock and 
the bonds· (of the Texas company), the 
foreign company was in_ fact_ possessed 
of all the power that res1ded m the cor
poration and exercised it through officers 
selected from among those known to be 
in its interest. * * * The subse·quent 
operation and management of the rail~ 
road is consistent only with the idea. 
that the corporations are one and in· 
divisible in their every interest. * * * 
We conclude that the Texas company is 
but the instrument used by the Rock 
IslanU and Pacific Company to carry on 
its business in Texas. lly organizing the 
Chic·1 cro Rock Island and Texas Railway 
Com~~n)', and through it o~erating the 
railroad in Texas, the Chicago, Rock 
Island and Pacific Company was doing 
its business in Texas by and through 
those persons who p_urported to re.Pr~~ 
sent the sub-corporation and the pnnCl
pal corporation was legally in T_exas 
through its said agents and. was hable 
to suit in the courts of tlus State by 
service of process upon the agents 'vhich 
represented it in that business. * * *' 
No one of the facts or circumstances in 
evidence would, alone, be sufficient to 
show the Chicago, Rock Island and Pa
cific Railway Company subject to the ju
risdiction of the courts of this State, 
but the combined force of all of these 
facts and circumstances compels the 
mind to the conclusion that the charter
ing of the Chicago, Rock Island and 
Texas Railway Company was a mere 
mask under ";hich the Pacific company 

·carried on its business in Texas." 
To all intents and purposes-at least 

from a practical standpoint-the St. 
Under the foregoing and othe1· perti- Louis Southwestern Railway Company 

nent facts the question arises as to what of Texas under the authority cited above 
is the true relationship existing between is simply a continuation or a projection 
the Texas company and the Missouri of the body, spirit and mind of the Mis
company. The case of Buie vs. C. R. I. souri corporation into Texas. Th~ legal 
& P. Ry. Co., 65 S. W., 27, arose upon a fiction which contemplates the ex1stence 
statement of facts very similar to those of the Texas company is simply the mask 
here existing. The technical as well as under which the Missouri company car
the substantial point involved in that ries on its business in this State. 
case was whether or not personal service The question arises therefore whether 
on the Texas ·cJrporation was such serv- the lecrerdemain whereby the field of ac
ice upon the foreign corporation as would tion 0f a foreign corporation is so en
justify a personal judgment against the laro-ed as to embrace Texas territory is a 
foreign corporation. In the decision of con~olidation within the meaning of Sec
the case, the Supreme Court of this tion 6 of Article 10 of the Constitution. 
State said: In the eonsideration of this question fa-

"The question submitted involved the miliar rules of construction require us 
determination of the fact, was the Texas to give the word "consolidate" a broad 
corporation organized in good faith by and liberal meaning in favor of the 
its stockholders as an independent cor-~ State. This would be true from a con
porate body, or was it organized ~y the t~mplatio!' of the nature of ~he corpor~
Paci:fic company, to be used as an 1nstru- bon and 1ts be1ng charged with a public 
ment by which the foreign corporation use, and its enjoyment of exclusive and 
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special privileges and immunities. This franchises and privilegt's of ea.ch eon
rule of construction, supported by rea- tinuc to exist in nspect to the various 
son, independent of expressed declara· roads. This holdin11 was affirmed by the 
tion by law, is peremptorily demanded Supr~me Court of the United States in 
by the very language of the section it· an nppeal of the same case. Green 
self. The constitutional provision pro· County YB. Connors, 109 U. S., 104. 
hibits the consolidation, not only by pri· The Supreme Court of Nebraska con· 
vate or judicial sale, but "otherwise." strues the word "consolidate" Rf' used 
The use of the term "otherwise" in the in a. similar constitutional prohibition 
provisiOn is a clear and unequivocal to mean "join" or "unite," and th11t the 
proclamation of the sovereign will that constitutional provision is an absolute 
no consolidation of a domestic railroad prohibition against a railroad corpora
corporation shall ever be had with a for- tion uniting or joining its atock 
eign corporation, perforce of any sort of property, . franchise~ or earnings i~ 
device, scheme or legal fiction. whole 0~ tn par~ wtth another ra.ilroad 

. . corpora hon owmng a parallel or eom-
. It f~llo_ws, therefor~, lha t a consol!da· peting line, and the law cannot be 

t!on w•thm the m~anmg_ of the Cons.ht_u· evaded by substituting a lease of 
bo~ mny be had tn v_nnou~ ways, hmtt-j surh line for deed of conveyance.
ed m numbe~ or restncted •.n exten_t only State vs. Ry. Co., 38 N. w. Re . 43 
by the. cunmng n_nd mv_enhve g~mus of Those intereated in securing pt~e ~x
tho!;e mterested In capital seektng em- elusive privilege of consolidatin rail-
ployment and advantage through the road cor orat· b 1 · 1 · g 
leg<Il fiction of a corporation which con- P tons Y egts atlve grant, 

· 1 1 f ' as well as those who have secur~d this 
stttutes the on. y avenue e ~ tn tlus coun- privilege in the times ast in the face 
tr~: of •.q~al nghts, to spec•al and exclu· of the Jaw, usuallv c~ntend that the 
~~' e prn tleges. State vs. Ry · Co., 24 term "consolidate" i.s used in the con
] exas, 114. . . stitutional prohibitions must be ~iven a 
"' lltgh nuthon_ty admon.tshes us t~~t strict and technical meaning in favor 

fhe Letter k1lleth, wlule the Spmt of the corporation. But this contention 
maketh alive." is unsound under the rules of construe-

Regard must bo had for subst~tnce tion obtaining in this country as well 
rathe1 than form. Any n.rrangentent, a.s upon reason. It is also unsound be
therefore, between a foreign corporation cause nearly all courts have given the 
and ~ domestic corporation whereby the term. an _elastic quality and. a broad 
subotantial effect and result of a con· meanmg m favor of tbe State. Tbe 
solidation are reached falls within the representative case~ cited above indicate 
condemnation of the law. As said by this u':'mistakably; those to follow ap· 
the Supreme Court of ·Michigan in ply tb1s rule expressly. 
Payne vs. Railway Company, 76 N. W. The Federal court in the case of Ry. 
Rep .. 635, the term "consolidation" is Co. vs . . Jarvis, 92 Fed., 735, said: 
an ebstic one; it may include the union HThe act of forming two or more cor
of two or more corporations into a new porations and their properties into a 
one with a different name, with or with- more firm or coDtpact mass, body or 
out rxtinguishing th(> constituent cor· system is a consolidation.u 
poration. It will hardly be denied that the ar-

'fhe Supreme Court of Illinois has de· rangements between the St. Louis South
clared that any junction or union of the western Ra.ilway Company n.nd the 
stock, property or franchises of two or Texas company has not been t.o fonn 
more corporations whereby the conduct "two or more corporations- and their 
of their affairs is permanently or for a properties into a more firm or rompa.et 
long period of time placed under one system." If this were not the result, 
management, whether the agreement be· it might appropriately be asked, from 
tween them be by lease, sale or other what source sprang the "Cotton Belt 
form of contract, and whether it is ef· System," held out as operating through 
fccted by the di&solution of either of trains a.nd ears from Waco, Texas, to 
the companies, is n. consolidation. Peo· St. Louis, Mo.! In the ca.se last cited 
pie vs. Coke Company, 68 N. E. Rep., it was held that a consolidation may be 
950. brought about throuih a lease. 

According to th• Supreme Court of Our Supreme Court in the case of Ry. 
Missouri a consolidation of railroad I Co. vs. Morris et al., 68 Texas, 59, held 
componies does not necessarily mean a that the constitutional prohibition 
sale by one to another, and there may against consolida.tion was a prohibition 
be a consolidation of roads where the against a lease.. This autl1ority i:. sup· 
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ported by the case of Abbott vs. Horse 
{;ar Company, 80 N. Y., 27. The neces· 
1!ary effect of the decisions of the courts 
that a lease is prohibited where :e. con
-solidation is prohibited is, at least three
fold; it means: ( 1) That a consolida
tion, within the meaning of the Con
<ltitution, may be had without destroy
ing the separate and individual entity 
-and ;dentity of the various corpor'n lions 
.,onsolidated, this being the express 
holding of the Supreme Court in the 
Morrie case, supr9 ... as to the effect of a 
lease; ( 2) that the term "consolidate" 
as used in the Constitution is not to be 

, given a strict literal or technical mean
ing, hut that it must be held to err.brace 
any state of facts that produce sub
stantially the same effects as would be 
produced by a technical consolidation: 
(3) and that the position of those who 

argue that a consolidation can not take 
place unless the entities or individuali
ties of the varimas corporations consoli
date,} are merged into the consoli•l"ted 
-corporation and no longer exist, is un
tenable in reason, logic or law. 

In the cases of Pearsall vs. Ra.ilway 
Company, 161 U. S., 646, and Northern 
Securities Company vs. United States, 
193 U. S., 197, the Supreme Court of 
the United States held that ownership 
of the stock of one corporation by an
"Other in such a manner and to such an 
-extent as to give the other company 
control of the former, is a consolida
-tion. See, also, 

Ry. Co. vs. Owens, 1 W. N. W., Civil 
'Cases, 384. 

Ry. Co. vs. Rushing, 69 Texas, -. 
Ry. Co. vs. State, 72 Texas, 401. 
Ry. Co. vs. State, 75 Texas, 434. 
We hold, therefore, that the facts ex

isting with reference to the St. Louis 
Southwestern Railway Compan_v consti
tute a consolidation within the meaning 
<Jf Seotion 6, of Article 10, of the Con
stitution, and that this arrangement 
originally was clearly violative of the 
law. As to the effect of long acquies
<:ence in this arrangement by the State, 
and the course of dealing had hy the 
Legislature in the past with reference 
thereto, and the remedies that might be 
invoked, we will not in this connection 
express an opinion. We deem it appro
priate, however, in this connecrion to 
say that the State can waive a forfeit
ure, expressly (Constitution, Art. 1, Sec. 
22), or by legislative acts recognizing 
the continued. existence of a corporation 
(Angell & Ames Corporations, 7 42, 
'74 7; in re New York Elevated Railroad 
Company, 70 N. Y., 338). 

49-S 

III. Would the Consolidation of the 
Eastern Texas Railroad and the S. X. 

& S. T. Ry. Co. Contravene Section 
6, Article 10, of the Constitution? 

The answer to your second interroga· 
tory brings us to a consideration of the 
anomalous condition where a railway 
compan,Y, created under the laws of this 
State, and which has consolidatPd with 
a foreign corporation in contravention of 
Section 6, of Article 10, of the Consti
tution, now seeks a further consolidation 
with other domestic roads. 

As before stated, the pres€'nce of the 
St. Louis Southwestern Railway Com
pany of Texas, under the facts, is sim
ply the body and spirit of the Missouri 
company under an alias. This is true 
upon the reasons stated in the opinion 
of the court in the case of Buie vs. Ry. 
Co., quoted above; it is true by virtue 
of other facts pertinent to and in aid 
o_f the true answer to the specific ques
tion now under conside-ration. 

Suppose that the strong arm of the 
State were to grasp and tear from the 
face of the Missouri company the mask 
of the Texas company? Suppose corpo
rate death were decreed as the portion 
of the domestic corporation as the pen
alty for its misdeeds? Suppose that un
der existing conditions it were possible 
to forfeit the ·charter 'of the St. Louis 
Southwestern Railway Company of Tex
as. becal;'se of the relationship with the 
M1ssourt company, and that such action 
were taken and prosecuted to a success
ful culmination? What conditions 
would then exist? 

The railroad of the Texas company 
could be neither abandoned or removed
Revised Statutes, Article 6625. The road 
would still remain a public highway, 
charged with a public use-Constitu
tion, Article l 0, Section 2. The property 
would remain the property of the com
pany in the form of a trust fund to be 
sold for the benefit of its creditors and 
stockholders-Ry. Co. vs. Ry. Co., 22 S. 
W., 107; Ry. Co. vs. City of Galveston, 
37 8. W., 27, 90 Texas, 398. 

If a receiver were not appointed by 
the court to sell the property, the pres
ident and directors or managers of the 
company, by whatever name known, 
would become trustees for the creditors 
and stockholders, with all of the power 
of the corporation over the property, and 
for the purpose of giving an opportunity 
to the trustees to perform their duties 
the corporation, in a sense, would con
tinue in existence for three years; or if 
a receiver were appointed, the corpora
tion would continue in existence for such 
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time as the court might permit. Re· pany if some vis major were to re
. vised Statutes, Article 1206. move the hypothetical person of tho 

Hut there are no stockholders of the latter corporation; intellectual cunning, 
Texas company save and except the St. logic and even sophistry an· must halt 
Louis Southwestern Railway Company 'n the hither side of proving that the 
(of Missouri). The Missouri company Missouri rompany does not really own, 
is also the main, if not the only consid- it• a beneficial and practical sense, the 
erable, creditor of the Texas company. property despib the existence of the 
'1 he legal fiction of the Texas corpora· Texas charter. 
ti<m having been through the alchemy of The language of Judge Brown used 
forfeiture, resolved into the airy elements in the Buie case, supra, in our opinion 
of imagination whence it came, the St. here becomes applicable to the facts of 
Louis Southwestern Railway Company this <'&Se: "The • • • operation 
stands out in bold relief as the sole own· ' and management of the railroad (sys· 
er and proprietor of the road and equip· I tern) is consiotent only with the idea 
ment now supposedly owned by the Texas t~a.t. the c?rporati<!ns are one .and in
company. 1 he Court of Appeals of New d•vmble m tbeu every 'mbereet. 
York has said that we should refuse "to • • • 'The Texas company is but 
be always and utterly trammelled by the the instrument used by the • • • 
logic derived from corporate existence ( .. uissouri) company to carry on ita 
when it only serves to distort or hide business in Texas. • • • These 
the truth." The Supreme Court of Texas facts and cicumstances compels the 
enlarges upon that sentiment to the ex· mind to the conclusion that the char· 
tent of saying that it "has always refused tering of the (Texas company) was a 
to be controlled by technicalities when mere mask under which the (Missouri) 
interposed to prevent an investigation company carlied on its business in 
into the real facts of the t'ase." "A cor- Texas.'" 
poration is an artificial being, invisible, Again, as shown before, the Miseouri 
intangible, and existing only in contem- t:ompany and the Texas company have 
plation of law" (Dartmouth College vs. already worked out for themselves a 
Woodword, 17 U. S., 518); an entity de facto consolidation. Each of them 
"without soul nnd without body, except ure estopped to deny that it is a valid 
by legal intendment." State vs. Ry. Co., und legal consolidation; they are com· 
24 Texas, 121. We are confronted with pelled to regard it as such; they cannot 
a pl'oposnl to bestow upon these "arti· enjoy the advantages without bearing 
ficial beings" a portion of sovereign pow· the liabilities of their acts; their legal 
er; to endow them with property and liabilities, as to all persons not parties or 
rights belonging to the State; to grant privies to the arrangement are the same 
th•m special and exclusive privileges and a• if a l~twful con•olidation had been 
immunities, which, received by them, be- bad. Ry. Co. va. Owens, 1 W. and W., 
come private property. 24 Texas, 80. Sections 384-388. The only person who 

Every citizen's rights are to a certain con com~lain of the Consolidation un
cxtent diminished and he is divested ot cler the cncun.stances is the State. The 
a share of inherent power. The sov· State ca~ regard the same as lawful or 
l"reign State in organic law has declare& not, 1!-s Jt may ch0011e. . . 
that none but a fit person shall receive Article 4, Sec. 22, Constitution. 
its blessings.-declared in a voice im· State v•. Ry. Co .• 24 Texas, 80. 
perative ot heed that "any railroad com· State vs. Morris, 73 Texas, 435. 
pany organized under the laws of any Taylor on Corp~nations, 460. 
<•ther State or of the United S\;ates" Redfield on Railways, 726. 
is a person, perforce, unfitted to re· Turnpike Co. vs. State, 19 Md., 239, 
ceiv• thi• particular grant. Those 41 N. J. L., 496. 
charged with the bestowal and admin· If the State should attempt to con
idering of thi•· bounty must. therefol'e. fel' further rights of consolidation upon 
look bey end the shadow of legal fie· the Texas company, to that extent, by 
tion to the substance of existent fact virtue of the very act, it would regard 
and demand that the beneficiary must the former consolidation as legal, and 
keep the company of Ceasar's wife and would recognizP the Missouri company 
with her be above suspicion I Brush ns being the real owner and operator 
aside the fiction of corporate existence! of the Texas company. Angell & Ames• 
The corporation organized under the ('orp., 742-47; 70 N. Y., 3118. 
Ia ws of Missouri would own in its owu We hold, therefore, that, under th<> 
tight, and be entitled to receive the pro- facts, the St. Louia Southweatern Rall
ceeds of, the property of the Texas Com· way Company of 'l'exaa io simply the 
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instrument whereby the l\Iissouri com· 
pany carries on its business in Texas. 
That the Missouri company is the bene
ficial and real owner of the Texas com
pany; that in carrying on the purposes 
of the Mi"'ouri company there has been 
!.\. de facto consolidation behVeen thE' 
two; and that a consolidation between 
1 he St. Louis Southwestern Railway 
Company of Texas and the other com
panies named in the bill would be a 
consolidation of domestic railroad com
panies with a railroad company organ
iz.ed under the laws of another State 
within the meaning and prohibition of 
Section 6 of Article 10 of the Consti
i ution of Texns. 
. As a matter of course, WP rrcogniz" 
i11e fact that there are manv elements of 
de facto consol1dation exiSting in the 
n·lationship between the Miasouri com
pany and the Eastern Texas Railroad 
o.nd the s. N. & S. T. Railway Company. 
There are other features lacking-suoh 
n~ physical control of roads, active joint 
opera ti•)n, joint ownership of equipment, 
ownership of bonds bv the Missouri com· 
}~tmy. etc., whicif exist in the nrrange
m<nt between the fi1·st named companies. 
There may or may not be a conso!ida· 
i..ion between th ... companies la~t named 
:1nd the Mi~aoun company Th~ deci~ion 
of that que~tim: is not necE'SSo:try here, 
hPeause, if there has be~n a ct.nsolida
t.i•Jn, it was had in open d.efianf'e of law 
:m<l there ~"ists ground fvr the forfeit
me of the life of the otfer:ding domestic 
(',)!llpany. This being true, tl1~ Legis
lature cannot gmnt furthtr rights until 
it first condone> the unlawful act, and 
this we are unwilling tc. assume the 
Legislature ·will do. If there has not 
l•..en a consolidation in fact between the 
Missouri company a!ld the Eastem Texas 
Railroad and the S. N. & S. T. Railway 
Company, or either or both, then these 
l·ompanias remair. in fono and ~ubstance 
dornestic co:rpora tions, and by Section 6 
of Article 10 ar< prohibited from being 
absorbed by the St. Louis Southwestern 
Rmlway Company of Texas, now a part 
of the body of the foreign company. 

IV. Is There a Sufficient Consideration 
for the Bill? 

"All free men, when they form a 
social compact, have equal rights, and 
n0 man, or set of men, is entitled to 
exclusive, separate public emoluments, 
or privileges, but in consideration of 
public services." (Bill of Rights, Sec· 
tion 3.) 

Bearing in mind "the rules of construe· 

f/ I 

tion set forth above. it is apparent and 
conclusive that if the right to consoli
date the railroads embraced within the 
bill is an exclu~ive public privilege, then 
it must be in consideration of public 
.sen-ice. From that conclusion there is 
no appeal, and it is mandatory alike 
upon the Legislature and this Depart
ment so to construe it. Nothing is left 
to our judgment, nor to our discretion, 
nor to our views as to the mf'rits of the 
measure. The Constitution itself, and 
its exact language, must be our guide 
and determine the result. 

(I) The Nature of the Right to 
Consolidate. 

Is the right to consolidate the various 
railroads defined in the bill a public 
~ervice, for tlte granting of which the 
Legislature must, on behalf oi the State. 
receive some consideration of public 
service? The word "privilege" has be;m 
defined by the Supreme Court of this 
State, when used with reference to the 
granting of some right to a eorporation, 
as meaning a right peculiar io the per
son on whom conferred, not to be exer
cised by another or others. (Brenham 
vs. Water Co., 67 Texas, 552.) 

The following are some <1f the defi
nitions of the word "privileCYe," as laid 
down in Cyc., Vol. 32, 388 :t seq.: 

"It means in connection with the con
text a particular and peculiar benefit or 
advantage enjoyed by a person. company 
or class beyond the common advantage 
of other citizens; some right or favo, 
granted by law contrary to the general 
rule. The enjoyment of some desirable 
right. An exemption from some general 
burden, obligation or duty. A peculiar 
exemption, franchise, right, claim, lib
erty and immunity; an immunity held 
beyond the course of the Jaw; a peculiar 
immunity; legal power, authority, im
!nunity_ granted by authority. A right, 
Immumty, benefit m· advantage enjoyed 
by a person or body of persons beyond 
the common advantage of other lndlvid· 
uals; ": right or immunity by way of 
exemption from the general Ia w. A law 
n~ade in favor of an individual. A par
ticular law or a particular disposition 
of a law which grants certain special 
prerogatives to some persons contrary to 
the common right. A power granted to 
an individual or corporation to do some
thing or enjoy some advantage which is 
not of common right." 

In other words, the particular privi
lege sought to be given the companies 
designated by this measure is a peculiar 
privilege to which they alone are ent:tled 
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and is in the nature of a franchise or I "That all free men when they form 
other thing, in the nature of an ex ten· 

1 
a social compact are equal, and that 

sion of the privileges of each of them, no man or set of men are entitled to 
by which they become authori..,d under lexclu•ive separate public emolument.. or 
the law to merge all ~heir rights and privileges from the community, but in 
properties under one of the franchise! conside18tion of public aervicee." 
or charters held by one of them. It will be noted that thia elan.., from 

"Francbioes are special privileges can- the Constitution of the State of Ken· 
ferred by the go,·ernnwnt on individuals, tucky is almoat identically the same aa 
wbich do not belong to the citi..,ns of that ot our own State, which is now 
the country generally at common right." under consideration. The court, in paso
( Bank of Augusta vs. Earl, 13 Pet., ing upon this section, said: 

1H9.) "Without diacusain~~: the grammatical 
"In its broad sense, the word 'fran- construction of the language used in 

chise' is sometimes used to denote all this section, it is plain, we think. that 
the rights, powers and privileges of a this constitutional inhibition Wl\8 in
-corporation, especially those which are tended to prevent the exerciae of .Ome 
-.essential to its operations and manage- public function .. or an exclusive privi-
ment, and to make the grant of value." lege affecting the interest& and rights of 
(Joyce on Franchises, Sec. 3.) the public generally." 

Othor definitions given or expressions In considering the queation further, 
used by the courts in opinions or de- the court said: 
cis ions may be briefly stated as followa: "The granting of ferry privilege&, the 

"Privileges or a privilege; a right, authority to build bridges and to make 
privilege or pow•.!r of public concern turnpikes, is the exercise of a govern
-whi<h should be reserved for puNic con- mental function, and uaually requires 
trol; certain immunities and privileges the exercise of the power of eminmt do· 
in which the public ha.ve an interest; a blain, and a.re grante~ in conaidr.ration 
privilege or immunity of a public na· of certain aervices to be performed for 
ture; on exemption from a burden or the benefit of the public. Such meana 
duty to which others are subject; a con· of intercommunication are neeeJaary in 
stitutional or statutory right or privi- order that the citizen may perf.>rm his 
lege; a right reserved to the people by duty to the government, to facilitate 
the Constitution; a right belonging to commerce and aocial relatione. The ex· 
the government; a grant under author- iatence of this neceaaity and the exiat
ity of government; a grant of sovereign ence of the fact that ordinarily theoe 
power; a aovereig11 prerogative emanat- thin!!" can not be done without the ex
·ing from the sovereign authority of the ercise of the rirht of eminent domain, 
State, either directly or through a dele- renders it the duty of the government 
~~:ated body." (Jovce on Franchisee, to make the grant, and in doing BO it 
Sec. 3.) • may attach ouch conditions to the grant 

It will appear from these definitions ao it may deem proper; but in all auch 
of privilege and franchise that 88 ap· cases there is a public aerviee or duty 

I. d h · ., h · to be performed by the grantee. He 
P te to t e rtg t soug t to !>e gtvrr furnishes the facilities for communica· 
the several railroad corporation~ flr· tion which existing necessity made {t 
scribed in the bill that the langu"'!" d 
used in the Constitution, towit, "pub- the duty of the government to do, an 
lir privilege." has reference to just such is to that extent acting for the govern· 
ri$rhb as is sought to be fJbtained ment." 
through the instrumentality of this leg- It ia apparent from a conaideratlon 
islative act. The bill purport. to givt· of thia authority, aa well ao from the 
to the several railroads namod a r;ght, ordinary interpretation of the language 
privile~e, authority and franrh;·.o not used and the definition& we have hereto· 
enj~yed by the citizens gen.rnl!~, .1or (ure referred to, that the language of 
by uther corporation& engagetl in ihe the Constitution contemplates juat auch 
same line of businesa. It is ;t •t·<cial a grant of authority aa ia aought to be 
privilege of special extension ot thrir given in the bill11nder eonaideration, and 
corporate righta or a apecial ant! pecu- that it waa for such character of grant 
liar enlargement of their franchioes. that the Constitution requires that there 

In the caae of Commonwealt.lt va. shall be •' consideration of public aerv· 
\\ltipps, 80 Ky., 270, p. et seq., the Su- ice. 
premc Court of Kentucky construed this In the case of Ashley va. Ryan, 153 
"Provision in the Conatitution of th~l U. S. 440, p. et seq., the Supremo. Court 
State, tow it: of the United Statee bad before it for 



SENATE JOURNAL. 

c:onsideration the question as to whether 
or not the State of Ohio had the right 
and authority to impose a certain tax 
c·n corporations seeking to consolidate. 
In passing upon the question, the court, 
among other things, said: 

"The purpose of the tender of the ar· 
ticles of. consolidation to the Secretary 
of State was to secure the consolidation 
company certain powers. immunities and 
rrivileges which appertain to a corpora~ 
tion under the laws of Ohio. The rights 
thus sought could only be acquired b~· 
the grant of the State of Ohio, and de· 
J••nded for their existence upon the pro
\isions of its laws. Without that State's 
consent they could not have been pro· 
cured. Hence, in seeking to file its ar
ticles of incorporation, the company was 
applying tor privileges, immunities and 
powers which it could by no means pos
sess, save by the grace and favor of the 
Constitution of the State of Ohio and 
~tatutory provisions passed in accord
ance therewith. At the time the artieles 
were presented for filing the statute laws 
of the State charged the parties with 
notice that the benefits which it wa• 
sought to procure could not be obtained 
without the payment of the sum which 
the Secretary of the State exacted. As 
it was within the discretion of the State 
to withhold or grant the privilege of ex
ercising corporate existence, it was, as a 
necessary resultant, also within its pow
er to impose whatever conditions it 
might deein fit as prerequisite to corpo· 
rate life. ~ ,.. * Having thus accepted 
the grace of the State and taken the 
advantages which sprang from it, the 
company can not be permitted to hold 
en to the privilege or right granted, and 
at the same time repudiate the condition 
by the performance of which it could 
alone obtain the privilege which it 
~ought." 

Speaking further on in the case, the 
court quoted with approval from the 
rase of California vs. Pacific Railroad 
Company, 127 U. S., I, 40, the follow
iug: 

"A franchise is a right or privilege. 
or power of public concern, which ought 
not to he exercised by private indi
viduals at their mere will and pleasure. 
hut should be reserved for public con
trol and administration. * * * Un
der our system, their existence and dis
posal are under the control of the leg· 
islative department of the government, 
P.nd tl1ey can not be assumed or exer
cised without legislative authority. • • • 
No private person can take another's 
property, even for public use, without 

~uch authority; which is the same as to 
.Bay, that the right of eminent domain. 
can only be exercised by virtue of a leg
islative grant. This is a franchise. No
persons can make themselves a body cor
porate and politic without legislative 
authority.'' 

The court in passing further upon the 
<·ase said: 

"So, the State has an undoubted power 
to exact a bonus for the grant of a fran
chise, payable in advance or in futuro;. 
r~nd yet that bonus will necessarily af
fect the charge upon the public which 
the donee of the franchise will be obliged' 
to impose. The stipulated payment 
in this case, indeed, is nothing more or 
less than a bo11us." 

This case is authoritv for the propo
fition that the constitutional require-· 
ment thai the Legislature shall require 
persons or corporations receiving an ex
clusive public privilege to, in effect, pay 

. for the same in public service, is a con
stitutional one, and one clearly within· 
the rights of the State. 

The grant of an original chart~r to a. 
rail way corporatioro. is recognized to _be· 
the grant of an exclusive and spec1al 
privilege that must be supported by a. 
consideration of a substantia.} and en
force,ble nature. The Supreme Court 
of this State in the case of Railway 
Company vs. :Morris et al., recognized 
and applied this principle, saying: "It. 
is well settled thut corporations organ
ized for public purposes can not by con
tract of sale, or le-ase or otherwise, ren
der themselves incapable of performing 
their duties to the public, or in any way 
absolve themselves from the obi igation 
which forms the main consideration for 
giving them corporate existence," etc. 
In support of that proposition the court 
in th~t case cites: Thomas vs. P<Y· Co., 
101 U. S., 7l; Price on Railroads. 10; 
Tavlor's Law of Corporations, 305, 131-
2;' l\{orawetz on Private Corporations, 
49, 485. See Ry. Co. vs. Morris et al., 
67 Texas, 699. 

The snme principle was recognizerl, ap
plied and enforced by our Supreme 
Court again in the case of Ry. Co. vs. 
Morris & Crawford. 68 Texas, 59. In 
the great case r>f Reagan vs. F:trmersr 
Loan and Trust Compan)', 154 U. S., 
362. the Supreme Court of the United 
States had under consideration the Rail
road Commission law of Texas. anri dur
ing the course of the opinion that court 
l1ad occasion to discuss the nalure of 
the relation existing between the State 
of Texas and the International & Great 
Northern Railroad Company created by 
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reason of the grant of the cha.rt•r to wiae upon a supposed conaideration of 
the railroad company; upon that ques- aome direct or indirect public l>er.eftt. 
tion the court said: ( Id., 60; 2, Bill of Rights.) It is upoJI 

"The International & Great Norlhern this principle that privilege& :tnd im
Railroad Company is a corporation ere- munitiee are cQnferred on the officers 
ated by the State of Texas. The char- of the State. • • • 
ter which created it is a contract whose "The .correct view of the subject is, 
obligations neither party can repudiate that the charter is a grant. of f~anchises 
without the consent of the other. • • • by the State, and the rights granted to 
Obviously one obligation !ll!sumed by the the company are limited by the charter. 
corporation was to construct ann oper- They h&ve a right to a corporate Lady
ate a railroad between the termini th&t is, a franchise; they have a right 
named; and on the other .han'l, one to construct a public railroad and 
obligation assumed by the State was charge for its use (incidental powers are 
that it would not prevent the company conferred to accomplish these objects); 
from constructing and operating the these constitute a franchise. These 
road." franchises are the property of the com-

It appears to us that if the grunt of pany. • • • 
a charter-that iR, a franchise simply "A consideration of the well &ettled 
to be a corporation-is the grant of a principles of law, in reference to t.be de
privilege for which a material .md tn- sign and objects of the charter, will 
forceable consideration must be exacted, establish this view of the subject. First, 
then it ought to require neithor argu- then, this railroad is a. great public 
ment nor authority to support the prop- highway, laid out by the State for the 
osition that the grnnt of additional and· purpose of facilitoting the public, both 
valuable rights an<l privileges and fran- in the travel and in the transp01·cetion 
chise, must also rest upon a vrJuable of the commerce of the country. It is 
consideration. only on this idea that it ia a po1blic 

Section 31, of Article 7, of the Con- highway, that th~ State can t•ke, or 
stitution of Texas of 1845 reads as fol- authorize the con•pany to take, (c.r ita 
lows: track, the lands of individuals un its 

"No private corporation shall be ere- route. The State has no constitutional 
eted unless the bill creating it <hall be right to take the land of one person 
passed by two-thirds of both ho•Jses of and give it to another, to remain pri· 
the Legislature; and two-thirds of the vate property. ( R&ilro&d Comp...,y va. 
Legi•lnture shall have power to revoke Chappel, 1 Rice, Law Rep., 388; 2 Dev. 
and repeal all private corporatinns, by & Bat. Law Rep, 468, 469; Erie & 
making compensation for the franchise. N. E. Railroad ('!>. vs. Casey, :l Caaey, 
And the State shall not be part owner Rep., 308.) The State has reserved itself 
of the stoek, or property, belongl'lg to the right, in its Constitution, to repea.l 
anv corporation." · the r.hsrter by a two-thirds vote of the 

In the adoption of that CoDJ!titution Legielature, and by pa.ying for the fran· 
the neople recognized every Jl"Wer and chise. (Canst., 31; Hart. Dig., 74.) A 
privilege granted to a corporation a.• be- general law has been passed, authorizing 
ing a franchise, and recognized tbo fran- the State to resume the franchise•, upon 
chise ns being a valuable property right full compensation, (Laws, 4th Leg., 
in the hands of the corporation. If prop- Extra Seas. of 1833, p. 68.) To llllcour
erty in the hand• of the corporation, it age this public work tbe State loaa pro
needs neither argument nor authority to vided for a loan of $6000 per mile, and 
demonstrate that the same thing is has made a generous donation of aix-' 
property-at Jegst potential-in the teen sections of land per mile. The 
hands of the State. creation of this company, ita progreaa 

Tilis provision of the Constitu~ion of with the road and its use as it ill C'Om· 
1845 was before the Supreme c~urt in pleted. will engender righta and llabili· 
the case of the State vs. Southern Pa- ties as to third persons for and cgainat 
citlc Railwav Company, 24 Texns, 80. the company which ma.y deman.t regu
Judii'J 0. M. Roberts, who delivered the la.tion, and must impose & burden on 
opinion of the court, held the fui,chise ~he government. Th~ a.r~ the _grea\ 
to be a valuable property right and mtereats of tbe E'-late m this pubhL en
aaid : ' terpri!le. • The State. might un~rtal<e 

"Every grant of a. private corpora- the work Itself; o~ It !"a~, as d. hiM 
tion confers privileges and immunities! under~Rke!' to do In thi~ lDlltUlC·', &e
not enjoyed of ,,.,mmon ri11ht hy the eomphsh It through th~ IDBti'UJDClltallty 
citizen, which can not be justifle,J other- of a private corporation cre&ted for 
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that purpose. In t!oing this it h:~, not 
abandoned these ~Jeat inte:·ests, Hm· has 
it compressed them into the nari"O\Y con
fines oi a few sections of the cbnter. 
The corporation is created and invested 
with Just such pcwers as resuit from 
being made a cor1•orate body, n "Jd also 
with such power~. privileges ·PHl ben· 
efits as are specified in the charter, which 
were supposed necessary and ~v.fficient 
to enable the company to build the 
road, and use it for their own profit 
in the manner designed by the charte/ 

"This blending of a private iJJvest
ment for private gain upon a public 
work was well considered in the case of 
the Railroad Company vs. Davis by the 
Supreme Court of North Caroli:~a. ( 2 
Dev. & Batt., Law Rep., 469.) They 
say that 'an immPnse and beneficial rev
olution has been brought about in mod· 
ern times by engaging individua! tnter
prise} industry anJ economy in ti;-..:' exe
cution of public works of internal im
provement. The general manag£ment 
has been left to individuals, whr1se pri
vate interests prompt them to C(lflduct 
it beneficially to the public; but it is 
not entirely confided to them. Fnm the 
nature of the it- undertaking an,; the 
character of the work, they are under 
sufficient responsibilities to insurp the 
construction and . preservation of the 
work, ~hich is th(> great object of the 
government. The public interest and 
control are neither destroyed nor sus
pended. The control continues as far 
as it is consistent with the inttrests 
granted, and in n.l! cases as mav h•· nec
essary to the public use. The rnad is 
a highway, althongh the tolls mav be 
privat.- property, by force of the grant 
of the franchise tr. collect them. It is 
a cowmon nuisan<:e to allow it tCl be
come ruinous or to obstruct it. The 
government may, upon sufficient c<'use 
claim a forfeiture of the char1Pr, o; 
compel the execution and repairs of the 
road, by those undertaking them, by 
any me·ans applicable to other ft·rson·s 
charged with like duties in respEct to 
other highways. The difference is, that 
the corporation, in lieu of the sover
eign, has the · eustody and propel ty of 
the road and the collection of tho tolls 
in reimbursement of the cost of con· 
struction and remuneration for labor 
and risk of capital. As to the corpora· 
tion, it is a franchise, like a ferry or 
any other. As to the public, ,,, is a 
highwa;- and in the strictest s<·nse, 
public juris." These franchises being 
private property, are amply prutected, 
though blended with and vestori in a 

public work by the spirit, if not by the 
Iettt.•r, of the Con~titution." 
Th~ principle that the grantin~; of 

the nght to con:o\olidate with or to a.b
sorb m~other corporation is in itj!lf the 
grant of a franchise and ,·aluablc-> lights 
is reco!.!'nized by the Supreme Court in 
the case of Stephenson vs. Ry. C'v., 42 
Texas, 167~ wherein the court say.:;: 

"'~'c think the inference is full,, war
. ranted that from the consolidation thus 
effeCted by auth<,ritv of the Stat<· of 
Texa<;~, lhe're I:'Xist-; a· consolida.t(:'d T<'xas 
corporation, known by law of thi~ State 
as the Texas & Pacific Railwav Com
panv, in which ls vestl"d nll the. ngltts, 
powers and privileges to whirlt the 
Southern Pacific Railway Compan:v was 
entitled previous to said consolidni.ion, 
and thai the coqJorate exi~teuce o~ the 
Southern Pacific Railway Compnnv has 
been merged in :md is now repr<'sf"nted 
by said Texas & Pa.cific Railway C'om· 
r>anv; that the charter of the Sout"hern 
Pacifir. Railroad Companv is Odther 
lnpsf"d, forfeited, annulled or snrren
der~d, but still exists in its full force 
and vigor; thes ~ ri~hts. privileges and 
franchises being <."Xercised to the extent 
and in the manner agreed and stipulated 
by the terms of their eon~olidation by 
tl1e corporate organization and nnme of 
the Texas & Pacific Railway Company. 
If the entire c0rporate existence nf the 
Southern Pacific Railroad Comprmy is 
not Inf'l'ged in the T<:>xns & Pacific Rail
way Coinpany by the consoli<lation of 
these companies, it certainl:v de\ olved 
upon Lhe party noving to dismiR? the 
w1·lt to rf'hut · tl1is presumption, plainly 
infera.ble, from the arts of the Lq!isla· 
ture. under and ilv virhtf' of whil·l1 this 
company exercisrS and enjoys th<' fra.n
chisP~ and privile(!PS conferred !rpon it 
by tlw State of Texas, and i' o"titled 
to he known and recognized as :; Texas 
corporation." 

In the ease oi Ry. Co. vs. Rushing, 
69 Texas, 306, the effrct of an att<·mpt· 
ed cor1solidation of two t·oads um1er a.n 
act of the Legis1ature was before the 
court. the appell;lJ,t company contending 
that by virtue of the a lleaed consc lida
tion it was relieved of liabilitv iP the 
case. The court, holding the power to 
consolidate to be a special privilege, 
said: 

"In order to render a contract of sale 
effective, there must be both a power to 
sell in the vendor, and a power to pur
ehase in the vendee. * * * The ap
pellant claimeO a right to which it was 
not entitled by the general Jaws of the 
State. It claimed a privilege not ac· 
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rorded to railroad companies generally, 
either by common law or statute. It 
claimed tbis under a private act passed 
for its t:sperial benefit." 

Corporations at common law have no 
right to consolidate; no inherent power 
to consolidate exists in corporations. 
Field on Corporations, Sections 426, 427. 
A contract of consolidation to be valid 
must ha\•P legislative assent: that is. 
the consent of the State. Field on Cor· 
porations, Sections 426, 42i. 

Ry. Co. vs. State, 75 Texas, 434. 
R;y. Co. vs. Owens, 1 \V. & W., Sec. 

384. 
Ferguson vs. Meredith, I Wall., 25. 
Pli'~Hce vs. :Madison, 21 How., 441. 
Kavanaugh vs. Loan Assn., 84 Fed. 

Hep., 290. 
10 Cyc., 280, note 97. 
Moreover, the right must be expressly 

conft>rred upon each and all of the con· 
stituent coporntions. 

)lon·ill vs. Smith Count~·, 89 Texas, 
529. 

Ry. Co. vs. Kentucky, 161 U. S., 677. 
Ry. Co. vs. Ry. Co., 145 U. S., 393. 
The State may couple the grant with 

surh terms nnd ronditions as it ma:y 
choose to impose. · 

R~·. Co. vs. Kentucky, 161 U. S., 677. 
Ins. Co. vs. N. Y., 134 U. S., 594. 
Californi~ vs. R~·. Co., 127 U. S., I. 
Ry. Co. vs. ~!arylanrl, 21 Wall. (U.S.), 

456. 
10 Cyc., 290. 
Ev£>n after the grant of power to con· 

~Cllidate ha8 been made, it may be with
drawn by the State before the consoli· 
dation is affected, or has artually taken 
plarc. 

R.v. Co. vs. Kentucky, 161 U. S., 677. 
Pearsall vs. Ry. Co., 161 U. S., 646. 
But the grant, if accepted and acted 

upon by the corporations, rannot be 
withrlra wn or substantially impail·ed by 
the State. 

.Dartmouth College vs. Woodward, 46 
"heat on ru. S.), 518. 

Zimmer , .•. State, 30 Ark., 677. 
From tlrl'se <'onditions and ehnracter

isti('s of the grant of the power to ron· 
sohdate, it follows as an inevitable 
matter of reason that the grant of thp 
power to <·onsolidate is a special and 
exclusive privilege and immunity, which, 
before being granted, b~longs to the 
State und is propt'rty in a potential 
sense; and whi<·h, being grant£>d to, and 
ncr~pted and acted upon by, the rorpo
t·attons, beeomPs valuablE' and vested 
private properly and a property right 
'".hat cannot be taken a way or impaired 
except upon compensation and according 

to the due process of the law. This is. 
a government of equal rights, so ordained 
•nd dedicated from its foundation. The 
eternal and immutable anathema of 
Sovereign Power has been pronounced 
against Special Privilege. One exception, 
and one alone, has been fixed, and t<> 
it we must look for legislative au
thority for any grant smacking of a 
privilege or immunity not to he enjoyed 
by all men alike; that exception is the 
special and exclusive privlleges may be 
granted only "in consideration of public
services." The bill to be valid must,_ 
then, be supported by a consideration, 
or binding obligation to perform, public 
services not now owed by the constitu
ent corporations, and which they cannot 
now be forced by law to pe•form. 

(II) The Nature of the Consideration~ 
The grant of the power to consolidate 

being the grant of an exclusive separate 
privilege which must be supported by a. 
<:onsideration, the question as to what 
is such a. consideration immediately 
arises. Section 3 of the Bill of Rights, 
heretofore quoted, reads in effect that 
no man or set of men shall be entitled 
to exclusive separate public privileges, 
but in consideration of public services, 
or to restate it, public services shall b" 
the t'Onsideration of exclustve, separate,. 
public privileges. 

The word "consideration," as used 
here, is not used to represent or desig
nate some intangible or moral quality, 
lrut has a defined, usual and legal mean
ing. In this instance the consideration 
is named to be public service. Under 
this bill the exclusive separate public 
privilege conferred upon the companies 
is the right of consolidation. The Con
stitution contemplates that the people 
of the State shall receive something in 
the way of compensation for this eKclu· 
sive privilege. The word 41consideration',. 
has been variously defined, some of 

. which definitions will be noted as fol
lows: 

uA 'con~ideration conststs of some 
benefit or advantage accruing to the 
promisor or some loss or disadvantage 
incurred by the promisee. A consideration 
is an essential ingredient to the legal 
existence of everv simple contract." 

Eastman vs. Miller. 113 Iowa, 404. 
Conover vs. Stillwell, 34 N. J. Law, 54. 
"Consideration is something of value 

in the eye of the law, moving from one 
person to another. It may be of some 
benefit to the latter or some detriment 
to the former." 
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N. Y. & M. G. Co. vs. ?lfartin, 13 
Minn., 417. 

Kemp ,s. National Bank of the Re· 
public, 100 Fed., 48. 

"There must be something given in 
exchange, something which is mutual, 
which is the inducement to the contract; 
and there must be a thing which is law· 
ful and competent in value to sustain 
the assumption. It was an earl~· prin· 
ciple of the common law that a mere 
voluntary act of courtesy would not up· 
hold an assumpsit, but a rourtesy shown 
by a previous request would support it." 

Kansas Mfg. Co. vs. Gandy, ll Neb., 
448. 

"'Consideration' may be desc·rified 
generally as mere matter accepted or 
agreed on as a return or equivalent for 
a promise made, ~bowing that the prom
ise is not made gratuitously." 

Donahoe vs. Rich, 28 N. E., 1001. 
"The term 'consideration,' as used in 

the law of contracts, means 'some bene
fit or advantage accruing to the party 
promising.'" 

Forbis vs. Inman et al., 31 Pac., 204. 
"One of the broadest and perhaps best 

definitions of the 'consideration' for a 
c·ontract is the reason which moves the 
contracting party to enter into an agree
ment. Chitty speaks of the consider· 
ation as the 'motive or inducement to 
make the promise.',, 

1 Pars. Cont., 355, says: "The con· 
~.ideration is the cause of the contract." 

Roberts vs. City of New York, 5 Abb. 
Prae., 41. 

The provision of the Constitution and 
the definition and meaning of consider· 
1.tion which we here insist upon is one 
dmilar to that meaning which has al· 
.ways been given the word "consideration" 
in relation to contracts and the law gen· 
erally. For example: "To constitute con· 
&!deration it is not absolutely necessary 
1hat a benefit should accrue to the per· 
son making the promise. It is sufficient 
that something valuable flows from the 
person to whom it is made, and the 
promise is the inducement to the trans· 
action." 

Violett vs. Upton, 9 U. S., 142. 
It is apparent that these various defi

nitions of "consideration," which all in 
· dfect amount to the same thing, are 

applicable to the word "consideration" 
a~. used in the Constitution. and that in 
the Constitution the particular considei·· 
a tion specified is public service. 

It is an elementary principle of Ia w 
that where a person promises to do 
what he is already bound in law to do 
is not a good or sufficient consideration. 

"A promise to do what a person is 
bound to do by law is not a good con
sideration for any undertaking." 

Eastland ,.s. Miller, 1!3 Iowa. 404. 
"A promise to do what the promisor 

is already bound to do cannot be a con
sideration, for if a person gets nothing 
in return for his promise but that to 
which he is already legally entitled. the 
c-onsideration is unreal. Therefore, as a 
general rule the performance of. or 
promise to perform, an existing legal 
obligation is not a valid consideration. 
This legal obligation may arise from ( 1) 
1he law independent of contract or It 
may arise from (2) a subsisting con
tract." 

Cyc., Vol. 9, p. 347, and many cases 
cited in Note 39. 

"Subsisting Obligation in Law.-,,llere 
a party is under a duty created or im
posed by law to do what he does or 
promises to do his act or promise is 
clearly of no value and is not a sufficient 
consideration for a promise given in 
return. Thus since a public officer is 
at law required to perform his duties for 
his salary or other stated compensation, 
a promiste to pay him more than this 
i~ founded on no consideration, t'or he is 
simply promising in return to do or is 
hctually doing what he is bound to do." 

Cyc., Vol. 9, pp. 347 and 348, and 
many authorities cited in Notes 40 
and 41. 

A case illustrative of this rule last 
laid down and bearing directly on the 
issue here is that of Kansas City Ry. 
Co. vs. Morley, p. 304, in which it was 
loeld that a contract between a city con· 
tractor for the cOnstruction of a sewer 
under a street and a railway company 
having a right of way over the street, 
to the efl'ect that the contractor would 
pay the compa.ny for bridging its tracks 
while he builds the sewer, was without 
consideration and void, because the rail
road company's right of way was sub
Ject to the paramount right of the city 
to build the sewer, and it was incum
Lent on the company to protect its own 
tracks. 

45 Mo. App., 304. 
In the case vf Wharton vs. tho Erie 

R. R. Co., 65 N. Y. App., the New York 
Appellate Division 587, 72 N. Y. Snpp., 
1018. it was he!J that where a statute 
pr.ovide<i that railroad companies, on ap
plication, should issue mileage books 
good for 500 or 1000 miles, eulitling 
the holuer to the same rights and priv

,ileges to which thE> hig.hest class ticket 
issued by such cu~• poration would entitle 
him, Md a railr')::u) company on i"'~uing 
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a boot: to plaintiff, requirod him t< sign I down applies with more than the usual 
a contract that it would be accept.ed for I force; that is to say, the rule that the 
transportation ->.\ly for journeys , .. holly charter of a corporation is granted to 
within the Statt•. such stipulatin't was I it in consideration of public service. 
without consident>on and void, since it Article 6633 of the Revised Statutes 
was the duty of the company tr• issue provides that if any railroad corpora
the book without other conditions than tion shall not within two years after 
those prescribed by the statute. its articles of association have been 

"A promise !,o J?RY o. common carrier filed and recorded, begin the construe
greater <'Ompensatwn than it is entitled tion of its road and construct, equip and 
to charge or to pay it for deliv<ry of put in running order at least ten mile& 
goods which it is hound to deliver with· of its road, or if any such railroad 
out such payment. is void becaus·• there after the first two years shall fail to 
is no consideration." ((~·c., Vol. 0, p. construct, equip and put in good run-
34Q, and cases cited in Note 46.) ning order at least twenty additional 

41Subsisting Contractual Obligation.- miles of its road ea.ch and every yta.r 
The promise of a person to carry out a oucceedin~t until the completion of its 
subsisting- <"ontrlU't with the promist>t or line~ such eorporation shall in either 
the performance of surh contractual case forfeit its corporate existence and 
duty is clearly no consideration, as he its power shall ceaae. 
is ~oing no more than hP was alr~ady Thie statutory provision is merely 
obh~ed. to do and hPnef> hns sustamed carrying into effect the constitutional 
no dPtnment nor .has tht> other party to provision heretofore referrt"d to. to the 
thr contract obtamed any benefit. Thus effect that for an exclusive public privi· 
a. promis(> to pay additional compensa- lefl'P granted the grantee must render a 
~JOn for the P<'rforrn~nce by the _pro".'· public service, and that when the 
uws of n rontrart .wln~h the promt""ee 1s grantee fails so to do, the public .privi
!'lready under obl~gatlons to the prom- lege or franchise granted him. shall be 
1sor to perform ts wtthout con~ndera- canceled. This is the underlying prin
tion." . (C"y~., Vol. 9. pp. 34Q, 350, and i ciple of the •ntire doctrine of forfeiture 
r:"Hit>s r1ted m Notes 54 and 5.) 

1 

of c-harters for non-user or misuaer. It 
These authorities are suffici£'nt to sus- would be a useless consumption of time 

tain th~ proposition that the a~tre•ment for ,,. to submit a large number of au· 
on the pnrt of the rompanies na.med in thorititct on this proposition. 
!h~ bill und•r consideration, as set out I C"ook on Corporations, Vol. 2, Sec. 
1n their respective charters and fran- 633. 
cbises and obligations, is not a sufficient Th R '1 d c 101 u s 
consideration for public H•rviee defined 

78
om:s v~. 81 ron °" · ., 

in the Constitution. Th•v were alreadv P· e seq. 
obligated by law and bv the contractu~! In th• latter case the Sunreme Court 
relationship existin~t bPtween them and of the U~ited States says, ~n discussing 
the State in th•ir charters to perform I tb~ questwn as to the legah~y of a cer· 
to the fullest extent the public service tun Mnhaot mad~ by a ratlroad com· 
requi<"d by their charters and the Jaws pany, and ":' stahng the contract was 
of this State, and there is nothing in I unlawful, SAid: 
this bill which obligates them to per· "That principle is that where a cor· 
form any other kind or anr further 

1 
poration like a railroad company bas 

public service. , granted to it by cbartor a franchise in· 
The charters of all <'orporations are b•nded in lar~e measure to be exercised 

granted in con•ideration of the public for the pubhc 1(00~ the ~ue perform· 
service to be rendered by the corpora- , a;nce o! those functto!'s bemg the con· 
tion. and for this reason the laws of ••deration of the pubhc grant, any con· 
this State have limited the purposes tract which . disables the ~rporat~on 
for which corporations may be formed, ' from performmg those funcbone wb1cb 
as will be observed bv a consideration I undertakes, without the consent of the 
of Article 1121 of the 'Revised Statutes., State, to transfer to others the rights • 
In other words, the Legislature does and power.• conferred by the charter 
not permit the creation of corporations and to reheve the grantees the burden 
for a 11 lowfu 1 purposes, but only for which it i!"poses, ia "' violat~on o! the 
ouch lawful purpoBes as it has appeared I con~ract Wl~ the. s~.te and 18 .votd as 
to the Legislature that it was for the agatnst pubhc pohcy. 
public interest to permit to be created. Jt will be noted upon an exo.mina· 

With reference to the creation of rail: tion of this case that the contract under 
road corporations, the rule here laid ' consideration, and which was held in· 
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valid, was a consolidation agreement I '-;ivilege of corporate existence. \Vhe~ 
entered into by the railroad company. an o~·dinnrv railroad chnrte.r is granted, 

It appears, therefore; from these au- ~he tn?orpor~tors ar~ requtred. to state 
thorities that when a charter or privi- In their articles of 1ncorporatwn what 
lege is granted to a corporation it is they pr?po~e to do. Th~y must. state 
granted in consideration of public serv- the. be~1nmng and termmal 'Point of 
ice and that when the gmntee is placed their. lm~, the length of the hnc, an.u 
in a position where it can not, or does desc~·tbe Ill a general way what pubhc 
not, perform a nublic service, then the serv~ce tl~ey expect to pe.rform . ~s a 
consideration of the grant fails and the considera~wn for the special pnv1lege 
State has the right to forfeit the char- of b.e~ommg. a corporate body. These 
ter or franchise of the corporation. prov1~10ns w1th .reference to t~1e mcor
Now, the grant or privilege sought to porat~on of ordma~y corporah?~s and 
be conferred by this bill unon the buy- of railroad compames are proviSions. of 
ing- and selling companies is one of ~0 lr_tw enacted to carry ?ut the COJ_1Shtu
much importance and which needs to be ttonal pu~pose of .section 3.' Arbcl~ I, 
safeguarded in each individual instance of the Bill of .Rights_. .winch requn:es 
and case with so much care and cau- that for a special priVIlege· the recip
tion that the Leg-islature of this State I !ent shall .P~rform ~ublic service, and 
has never seen fit to pass a genera] lit Is the opmwn of. tins ~epartment that 
statute permitting the consolidation of ~ny grant of spe.ctal Pl'l':Ilege, such as 
railroads. The reason of it is at once IS c?ntemplated m the ~Ills to the St. 
apparent. It is a larger right and one Loms . Southwe~tern R~1lway Company 
of more importance than the right of of ~exas and Its. assocm~es, mt~st also 
ordinary corporate existence, and one specify the pubhc set VIce . wlu~h the 
which must be determined upon the in- ~ople .of Texas ~re to r_eceive m c~n
dividual merits of the particular trans- SI~e~atwn of tlns particular specml 
action; and the fact that it is a larger r.r1vtlege conferred upon these corpol·a
franchise and one requiring a greater tlOns. 
degree of care, but emphasizes the issue (III ) The Stated Consideration of the 
which we have submitted, that the State · Bill. 
ought to receive some consideration for 
the grant; that the consideration of The emergency elause of Senate bills 
public service ought to be named and Nos. 78 and 172 and the substitute bill 
specified in the bill and the companies each deelare that "important public in
bound and oblig":ted to perform it. Let terests are to be subserved by the pass
us suppose ~n 1!lst~nce. I;et us sup- age of this act, providing for the en
pose that tins bill Is permitted to be-~lar"ement of an important railroad svs-
come a law and complaint is finally ter:: of the State." ' 
made that the corporations are not ren- The only p.rovisions of the severnl 
dering the public service contemplated bills that in anv wav indicate an en
as the consideration for the bill. How lar .. ement of the railroad system are as 
would this Department determine wheth- follows: ' 
er they were rendering such service or 1. Section 1, Senate bill No. 78 pro
not? The public service they were to vides that the St. Louis Southwestern 
render has not been defined either ex- Failwav Company of Texas, after pur
pressly or impliedly in the measure. cl1asing the Stephenville North & South 
When a corporation obtains its charter Texas Railway Comvanv, shall have 
one of the requirements of Article 1121 "alsO the rialrf to constnict a line from 
is, that it must specify its purpose. said Stephe~ville, in Erath county, to 
Mn.nifestl~r, this. is required under the +.he town of Thurber, in said county, 
law for three reasons. In the first as the lines of railway are defined in 
place. in order to determine whether or its charter and amendments thereto." 
not its purpose is a legal one and not 2. Section I, Senate bill No. 172, 
against public policy. Second, so that after grantin" the right to pmchase the 
all who deal with the corporation may Eastern · Te;a, Railroad rompany's 
know the extent of its power and au- railroad. provides that the St. Louis 
thority: and, third, so that the Secre- Southwestern Railway Company of 
tary of State and the Attorney Gen- Texas shall have "the right to construct 
eral's Department may see whether or a line from Kenard to Crockett, in said 
not the purpose specified is one per- Houston countv, as defined in its char
mitted under Article 1121, and, there- ter and amend'ments thereto." 
fore, one for the public service. of which 3. Section 1 of the substitute bill re
the State is willing to grant the special states the rights mentioned above in 
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paragraphs 1 and 2, and Section 4 con- sideration is shown for the grant of 
tains this language: "Or in the event l'rivileges contained in Senate bill No. 78 
of such sale, the St. Louis Southwest- nnd Senate bill No. 172, and tbat they 
ern Railway Company of Texas shaiJ contravene Section 3 of Article 1 of the 
complete the unfinished portion of the Constitution for this reason. 
railroads so purchased between the ter- If the language quoted in (3) above 
mini as defined in the charter of the from the •ubstitute bill wqs intended to 
Stephenville North & South Texas Rail- create a legal obligation upon the St. 
wav Company and amendments thereof." Louis Southwrstern Railway Company 

1t is the opinion of this Department to construct the line from Stephenville, 
that the language used in Senate bill a distance of about twenty-aix miles, 
No. 78 and Senate bill No. 172 does not and the language used is capable of that 
create any oblifl'ation on the part of the construction, in our opinion a sufficient 
companies to make the constructions eonsideration is shown for the grant of 
and extension. referred to, and that the right to consolidate aa regards this 
should the bills become Jaws there will company. Your body itself is the best 
rest no legal obligation upon them to JUdge of what was intended by the use 
do so. of the language quoted, but in our opin· 

As stated the bills recite: ioni since no penalty is provided for a 
"The fact that important public in· fai ure to construct the line, the pro

terests are to be subserved by the pass- dsion is rather vague and indefinite to 
oge of this act, providing for the en· create an enforcible legal obliJ!"tion. 
largement and improvement" of an im- One of the consideration& exiatiDg to 
]lortant railway system of the State ami •upport the grant of a charter or amend
for additional transportation facilities ment thereto to a railway corporation 
fiJr the citizens thereof, creates an im- il~ the entoreihlt- promise of the company 
perative publit> nec(>ssity and eme-rgency, to build a railroad or extension or 
etc." brancu line. R. S., Title 115, Cha.ps. 1 

An analysis of this statement shows and 2.. . 
that the important public interests to be I In d1scussmg the natur• of the con
.erved io merely the enlargement of an tract betwee~ the State of Texaa and 
important railroad system of the State. th~ Inter.nat!Onal . & Grea_t Northern 
Let us analyze the situation. In what Ua1lway Company mvolved m the char· 
manner is an important railroad system ter of the. company, ~he Supreme Court 
enlarged! It is enlarged only by the of the Umted States m the case of Rea.· 
h bsorption of other systems, and not a gan vs. Farmers' _Loan and Trust Co., 
singlP mile or more of railroad trark, 1~ U .. S., 393, satd:. . 
nor the improYcment of a single mile of Obviously,_ one obhgat10n assumed by 
tl1e present tr&ck, nor the improvement 1 he corporat!on was to construct 0:"~ 
of any facilities on any of the lines is operate ~ railroad between the termm1 
either require.! or provided for in the named (1n the ~har~er), and on the other 
m(>asure. So far as the sel'vice is con- hand, one obhgabon assumed by the 
cerned under the c!1nrters of each of the State wa. that it would not prevent the 
severai railroad corporations involved c·ompany from so constructing and oper-
these cor!Jorations are strictly bound to D.tin_g the road.'.' . . . 
the State and its people to observe the . Smce a perm1t to consolidate 1s a diS· 
requirements of law and furnish the !met _and valuabl~ enlargeme~t of char
}JHhlic a service consistent with the pur- ter nghts:t, more tmportant, ~n !' sense, 
poses of their franchises and charters. and to be safeguard~d more stnctly,, as 
\VhE>n these corporations become m!"rgE>d &hown before, we beheve th_at a requtre· 
into the purc)msing company, the E-xtent ment of ~urtber. construction, or some 
of the territorJ coverE-d by the purrhas- other pubhc serv1ce, must be ~ade at all 
ing rompnny and the amount of service E>~e.nts, an~ that. the con~tr.:uctton of ad.
whieh it rnny render remains exactly the dtho~al mtleage 1s the mtmmum of that 
same as that covered by the selling com- reqmrement. 
panies and the purchasing company ns No requirement of further construe
they now exist today, and the charter tion as t? the Eastern Texas Railroad 
~r the purchasing company nnd the lease Company is attempted in any of the 
governing it required no gr•ater a degree hills, nod the grant of the right to ab· 
in the quality of public service or the sorb thnt road must fail for lack of con· 
territory covued than that required of ~ideration. 
the se:vernl companies as they exist to-
day. 

\Ve conclud<' that no sufficient con-

Yours truly, 
LUTHER NICKELS, 

Assistant Attorney General. 
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This opinion bas beE'n passed upon, 
approved by the Department in executive 
session, and is now ordered recorded. 

B. F.· LOONEY, 
Attorney General. 

APPENDIX B. 

COMMITTEE REPORTS. 

Committee Room, 
Austin, Texas, .l\1arch l, 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: A majority of your Judiciary 

Committee No. 1, to whom was referred 
Henate hill No. 367, A bill to be entitled 

·'An Act to amend Article 23 of Chapter 
1, Title 1, of the Code of Criminal Pro
cedure of the Revised Statutes of 19ll," 

Have had the same under consider· 
ation and beg leave to report the same 
back to the Henate with the recommen
dation that it do pass. 

MORROW, Chairman. 

which may have been returned delin
quent or reported sold to the State or 
to any county, city or town," 
Ha~e had the same under considera

tion, and I am instruct(:•d to report the 
same back to the Senate with the rec
ommendation that it do pass, with 
amendment. 

Amend by striking out "lHOl" in Ar
ticle 7684 and insert ''l!Jll"; by strik
ing out "1901" in Article 7G8f> and in
sert "1911"; by striking out "1001" in 
Article 7686 and insert ''l!Hl," and 
amend the caption by striking out 
"1901" and insert "lOll." 

MORROW, Chairman. 

Committee Room, 
Austin, Texas, l\farch 3, 1913. 

Hon. Will H. :Mayes, President of the 
Senate. 
Sir: Your Judieiarv Committee No. I, 

to whom was referred 
Senate bill No. 300, A bill to be entitled 

"An Act validating marriages in all in
~tances where the return and record of 
the marriage license has not been made 
as provided by law," 

Committee Room ~ave had the. same under consider-
. ' atwn and I am msb:-ucted to report the 

Austm, Texas, March I, 1913. I m1me back to the Senate with the recom
Hon. Will H. Mayes, President of the menda tion tha! it do pass. 

Senate. MORROW Chairman 
Sir: A minority of your Judiciary ' · 

Committee No. I, to whom was referred Committee Room, 
Senate bill No. 367, have had the same Austin, Texas, March 1, 1913. 
under consideration, and beg leave to 
report the same hack to the Senate with Hon. \Yill H. lllayes, President of the 
the recommenuation that it do not pass. Senate. 

MORROW, Sir: A majority of your Judiciary 
HUDSPETH. Committee No. I, to whom was referred 

Senate bill No. 260, A bill to be entitled 
"An Act to amend Article 1997, Chap
ter 15, Title 37, of the Revised Civil 
Statutes of the State of Texas relating 
to judgments in the district and county 
courts, and to add Article 199ia to said 

No. chapter," 

Committee Room, 
Austin, Texas, March 4, 1913_ 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: Your Judiciarv Committee 

1, to whom was referfed 
Senate bill No. 167, A bill to be entitled 

"An Act to amend Sections 7684, 7685, 
7686,7688,7695 and 7697, in Chapter 15, 
of the Revised Civil Statutes of the State 
of Texas, adopted by tlie Thirty-second 
Legislature of the State of Texas and 
approved bv the Governor of the State 
of Texas mi the first day of April, 19ll, 
relating to the collection of taxes here
tofore, and that may hereafter be levied, 
making such taxes a lien on the land 
taxed, establishing and continuing such 
lien and providing for the sale and con
veyance of the land delinquent for taxes 
since the first day of January, 1901, 

Have had the same under cnnsidera~ · 
tion, and beg leave to report the same 
back to the Senate with the recommend
ation that it do pass. 

MORROW, Chairman. 

Committee Room. 
Austin, Texas, March 1, 19!3_ 

Hon. Will H_ Maves, President of the 
Senate. ' 
Sir: A minority of your Judiciary 

C~mmittee No. I, to whom was referred 
S•nate bill No. 260, have had the same 
under consideration, and we, a minority 
of your committee, beg leave to report 
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the same back to the Senate with the 
recommendation that it do not pass. 

MORROW . 
HUDSPETH. 

Committee Room, 
Austin, Texas, ?.larch 1, 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: A majority of your Judiciary 

Committee No. 1, to whom was referred 
Senate bill No. 259, A bill to be entitle!~ 

"An Act to amend Article 1626, Chap· 
ter 9, Title 32, of the Revised Civil 
Statutes of the State of Texas, in ref· 
erence to judgments in the Court of 
Civil Appeals," 

Have bad the same under considera
tion, and beg leave to report the same 
back to the Senate with the recommend
ation that it do pass. 

:MORUOW, Chairman. 

Committee Room, 
Austin, Texas, ;\larch 1, 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: A minority of your Judiciary 

Committee No. 1, to whom was referred 
Senate bill No. 259, have had the same 
under consideration, and be~ leave to 
report the same back to the Senate with 
the recommendation that it do not pass. 

MORROW. 
Ht'DSPETH. 

Committee Room, 
Austin, Texas, March 4. 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: Your Committee on Agricultural 

Aft'airs, to whom was refPrred 
Senate bill No. 207, A bill to be entitled 

"An Act to amend Chapter 24 of the 
Acts of the First Called Session of the 
Thirty-first Legislature of the State of 
Texas, entitled 'An Act to provide for 
the esta.blishment and maintenance of 
agricultural, horticultural a.nd feeding 
experimental stations in certain parts 
of Texas; to provide for proper appro· 
priations therefor, and repealing all 
laws in conflict herewith, and declaring 
an emergency,' and providing further 
for a. governing board for the Texa.s 
Agricultural Experiment Sta.tions, de· 
fining the place of residence of the Di· 
rector of Texas Experiment Stations, 
and declaring an emergency," 

Have had tbe same under considera
tion, and I am inotructed to report the 
same back to the Senate with the rec-

ommendation that it do pass, with the 
following amendments: 

Strike out all of Section 4. Amend 
Section 5 by striking out the words 
"$250 during a.ny one year" and add in 
lieu thereof the following: "Actual ex· 
penses, not to exceed $10 per day." 
Amend Section 8 by adding thereto the 
following: "Provided, that the Main 
Station, at Colle((e Station, Brazos 
county, Texas, shall not be moved." 

ASTIN, Chairman. 

Committee Room, 
Austin, Texas, Ma.rch 4, 1913. 

Ron. Will H. Mayes, President of tbe 
Senate. 
Sir: Your Collllllittee on Agricultural 

Affairs, to whom was referred 
Senate bill No. 319, A bill to be entitled 

"An Act to provide for tbe establish· 
ment and maintenance of an agricultural 
experiment station at Alta Lorna, Texas, 
for the purpose of conducting experi· 
mente in fruits, vegetables, grains a.nd 
other farm crops, and studying soil 
problems in Galveston county and con· 
tiguous counties in the gulf coast re
p;ion of Texas, and disseminating use· 
ful information, making necessa.ry ap· 
propriation therefor, a.nd declaring an 
emergency," 

Ha.ve had the sa.me under consider&· 
tion, and I am instructed to report the 
same back to the Senate with the reeom
menda tion that it do pa.ss. 

ASTIN, Chairman. 

Committee Room, 
Austin, Texas, March 4, 1913. 

Ron. Will lL :Mayes, President of the 
Senate. 
Sir: Your Committee on Public Health, 

~o whom was referred 
House hill No. 355, A bill to be entitled 

"An Act authorizing the establishment 
of county hospitals . and dispensaries, 
providing for elections for bond issues 
end the i•suance of bonds for the cost 
of £-rection of s~me, and providin~ reve
uue for maintaining and managing samt-, 
and provtding for the appointment of a 
board of mnnagers, and declaring an 
l'me-rgency," 

Have had the so.me under consider
lltion, an•! I am instructed to report the 
Rame back to the Senate with the recom
ntendation that it do pass, with the fol
lowinp; amendments, so that it may con· 
form to the amendments adopted by the 
Senate to Senate bill No. 1811, which hili 
is similar to House bill No. 355, and that 
it be not printed. 
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Amend Section I b.v atriking out the 
present section and substituting: 

Section l. The commissioners court 
of any county shall have power to estab
lish a county hospital and to enlarg> 
any existing hospitals for the care and 
treatment of persons suffering from any 
illness, d~~ease or injury. The commis
. doners court of such county may, with
out being petitioned to do so, at such 
t1mes as it may deem proper, not oftener 
than once in twelve months, subntit to 
the property tax paying voters of such 
county the proposition of issuing Lands 
for the construction or purchase of the 
uecessary buildings and locations for, or 
additions to, such county hospital. At 
intervals of not less than twelve months, 
,; per cent of the qualified property tax 
paying voters of a county may petition 
the commissioners court of such county 
w provide for the establishing or en
larging of a county hospital, in whicii 
event it shall be the duty of said com
missioners court within the time desig
nated in such petition to submit to the 
property tax paying voters of the coun
ty either at a special or at a regular 
election, !he proposition of issuing bond; 
in such aggregate amount as may Oe 
designated in said petition for the estab
lishing or enlarging of such hospn,ai; 
and whemver any such proposition· shall 
receive a majority. of the votes of the 
qualified property tax payers voting at 
.Ench election, said commissioners court 
shall establish and maintain such hos
pital, and shall have the following 
powers: 

To purehase and lease real property 
therefor, or acquire such real property, 
and easements therein, by condemnation 
proceeding.s, in the manner prescribea by 
the present law authorizing a e'Ondem
'!ation of right of way of railroads. 

To pmrhase or erect all necessary 
buildings, make all necessary improve
ments and repairs and alter any existing 
buildings, for the use of said hospital; 
provided, that the plans for such erec
tion, alteration or repair shall first be 
approved by the State Health Officer, if 
his approval is requested by the said 
t-ommissioners court. 

To cause to be assessed, levied and 
collected, such taxes upon the real and 
pE'rSonal lJroperty owned in the county 
as it shall deen:. necessary to provide the 
funds for the maintenance thereof. and 
for all other necessary expenditures 
therefor. 

To issue county bonds to provide 
funds for the establishing, enlarging and 

equipping of said hospital and for all 
()ther llf:!cessary permanent improve~ 

ntents in connection therewith. 
And to do all other things that may 

be required by law in order to render 
oaid bonds valid. 

To appoint a board of managers for 
said hospitals as hereinafter provided . 

To accept and hold in trust for .the 
.._,ounty, any grant or devise of land, or 
o ny gift or bequest of money or other 
personal property or any donation to be 
applied, principal or income, or both, for 
the benefit of said hospital, and apply 
the same in accordance with the terms of 
tlJe gift. 

Amend Section 2 by striking .,ut lines 
I to 12, inclusive, and substituting the 
following: 

Section 2. When the commissioners 
r:ourt shall have acquired a site lor such 
hospital and shall have awarded con
tJacts fo;· the necessary buildings ana 
improvements thereon, it shall appoint 
five citizens of the county, of whom at 
least two shaJI be practicing physicians, 
nnd at L2ast one a woman, who· shall 
constitute a board of managers of the 
said hospital. The terms of office of 
each member of said board shall be two 
years. Appointments of successors shall 
he for the full term of two years, except 
that. 

KAUFFMAN, Chairman • 

Committee Room, 
Austin, Texas, March 4, 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: Your Committee on Public Health, 

to whom was referred 
House bill No. 366, A bill to be entitled 

"An Act requiring the State Health 
DE>partment to disseminate information 
(·oncerninh the cause, nature and extent 
of communicable disease eand requiring 
'd1e display throughout the State of a 
public health exhibit in a railway car; 
JWrmitting railways to furnish free cara 
for this purpose and free transportation 
to person• engaged in the work; permit
ting the giving and receiving of contri
lmtions to the work and making an ap
propriation for the expenses of the same, 
and declaring an emergency," 

Have l.ad the same under consider
ation, and I am instructed to report the 
same back to the Senate with the recom
mendation that it do pass, being similar 
to Senate bill No. 240, and that it b,e 
not print<·d. 

KAUFFMAN, Chairman. 



784 SENATE JOURNAL . 

. Committee Room, 
Austin, Texas, March 4, 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: Your Committee o;, Judicial 

Districts, to whom was referred 
Senate bill No. 402, A bill to be entitled 

"An Act to reorganize the Thirteenth 
Judicial District of Texas, and to ere· 
ate the Seventy-sixth Judicial District 
of Texas, and fix the time of holding 
the courts in said districts, a.nd to pro
vide for organizing grand juries at cer
tain terms in said courts, and to pro
vide for the appointment of a judge of 
tbe Seventy-sixth Judicial District, and 
to continue in office the judge and dis
trict atll!>rney of the Thirteenth Judi
cial District and the clerks of tbe dis· 
trict courts in the several counties of 
said districts, and to repeal all laws 
and parts of Ia ws in conflict herewith, 
and declaring an eme(gency ," 

Have had the same under consider&· 
tion, and I am instructed to report the 
same back to the Senate with the rec· 
ommendation that it do pass. 

HUDSPETH, Chairman. 

Committee Room, 
Austin, Texas, March 4, 1913. 

Hon. Will H. Mayes, President of the 
Senate. 
Sir: Your Committee on Enrolled 

Bills have carefully examined and com· 
pared 

Senate Concurrent Resolution No. 4, 
Giving old army Enfield riftes to the 
Confederate camps within the State, 
and canceling bonds heretofore given by 
euch camps, 

And find it correctly enrolled, and 
have tbis day, at !I o'clock a. m., pre
sented same to the Governor for his 
approval. 

GIBSON, Chairman. 

Committee Room, 
Austin, Texas, March 4, 1913. 

Hon. Will H. Ma.yes, President of the 
Senate. 
Sir: Your Committee on Enrolled 

Bills have carefully examined and com
pa.red 

Senate bill No. 22, "An Act amend
ing Cha.pter 104 of the General Laws 
passed by the Thirty-second Legislature 
at its Regular Session by adding a.t the 
end of Section 2, Sections 2a and 2b, 
prescribing additional duties for the 
State Inspector of Maaonry, Public 
Buildings and Works, and providing 
for the appointment of assistants by 

him, defining their duties and fixing 
their compensation, and declaring an 
emergency," 

And find it correctly enrolled, and 
have this day, at !I o'clock a. m., pre· 
l!ented same to the Governor for his 
approval. 

GIBSON, Chairman. 

PETITIONS AND MEMORIALS.· 

By Senator Lattimore: 
Petition signed numeroualy by farm

ers of his district endorsing the Katy 
and Santa Fe consolida.tion bills and 
expressing opposition to the river pol
lution bill. 

By Senator Lattimore: 
Numerously signed petition by the 

citizens of Arlington and community 
urging the early passage of a special 
road law for Tarrant county. 

TIDRTY-NINTH DAY. 

Senate Chamber, 
Austin, TexaS', 

Wednesday, March 6 ,1913. 

The Senate met pursuant to adjourn
ment, and was called to order by Lieu· 
tenant Governor Will H. Mayea. 

Roll call a quorum was present, the 
following Senators answering to their 
names: 

Astin. 
Bailey. 
Brelsford. 
Carter. 
Collins. 
Conner. 
Cowell. 
Darwin. 
Gibson. 
Greer. 
Johnson. 
Kauffman. 
Lattimore. 
McGregor. 
McNeal us. 

Hudspeth. 

Morrow. 
Murt&y. 
Nugent. 
Paulus. 
Real. 
Taylor. 
Terrell. 
Townsend. 
Vaughan. 
Warren. 
Watson. 
Weinert. 
Westbrook. 
Wiley. 
Willacy. 

Absent. 

Prayer by the Chaplain, Rev. H. M. 
Sears. 

Pending the reading of the Journal 
of yesterday, the same was aispensed 
\Vitb on motion of Senator Darwin. 

(See Appendix for petitions ""d me· 
morials and standing committee re· 
porte.) 


